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abt. l— the rights, disabilities, and 
usages of the ancient english 
peasantry. 

Part IV. — General Services. 
rpHE want of intelligent workmen, without the concurrence 
of other causes, might have destroyed the old English predial 
polity, if that system had not failed through its own nature ; 
having been essentially rude and awkward and unccHnmerciaL 
Under the Plantagenets, service could in general be reduced to 
money at Ae discretion of the lord or the option of tiie tenant.* 
The service often cost the tenant more than it was worth — ^he 
found it cheaper to pay than to work : on the other hand, 
money must have been at all times welcome to the lord, and 
he did not at all times require labour. In the course of time 
agricultural service went out of use altogether, and money 
was regularly tendered and accepted instead of it : so that the 

* Eomm consuetndines redacte sunt in redd* asds* ad voluntatem domini. 

S2 Hundred Rolls, 668.) Ista debent facere tenentes vel dare pecuniam si 
omino placuerit. (Add. 6159, f. 37, 38.) 

TOL. XIV. NO. XXVII. B 



2 The Rights^ Disabilities^ and Usages 

improved rent, as it has been called, now paid by a fanner, 
appears to be a compound — ^historically considered — of the 
ancient mail or gable, and of a great variety of petty charges, 
which were originally compensations for tributes of com, malt, 
poultry, bacon, and eggs — or fines for the non-performance of 
acts of tillage, carriage, porterage and the like. The elements 
of rent were recognised in Scotland longer than in England, 
because petty charges subsisted in Scotland for some time 
after they had been abandoned in England. At the beginning 
of the eighteenth century, David Deans — the tough true-blue 
Presbyterian farmer — still paid ** mail duties, kain, arriage, 
carriage, dry multure, lock, gowpen, and knaveship, and all 
the various exactions now commuted for money, and summed 
up in the emphatic word RENT." * 

In our opening paper we divided agricultural tenants into 
two classes— observhig that superior tenants only worked 
occasionally, and only performed the more important acts of 
husbandry; while pure villeins worked constantly for their 
lord, and were liable to all kinds of labour. But servile works 
were peculiarities attached by long usage to the tenement, and 
did not always follow the person of the tenant. Any freeman 
might come into the occupation of a tenement in pure villen- 
age, and might perform the services due from such a tenement 
without degradation, because the services were done on ac- 
count of the nature of the tenement, not on account of the 
personal condition of the tenant.t When we read that the 
chaplains of Palgrave hold one acre and render fifteen pence 
and one seam and two bushels of oats . . . also three plough- 
ings and three weedings and three harvestings with meat 
unum averagium ad terga per xii leucas circiter villam de 
Redgrave . . . et implebunt carectam fimo per dimidiam 
diem } ... we are not to believe that the reverend gentle- 
men actually filled dung-carts with their own hands, or that 

♦ Heart of Mid-Lothian, ch. yiii. 
t Co. Litt., 116 b. 
t Add. 14850, f. 69. 
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tihiey carried burdens on their backs to any place within twelve 
leagues of Redgrave : these duties might be commuted, or 
could be done for them. The chaplains held another tenement 
in the manor of Redgrave — seventeen acres — at a quit-rent of 
sixpence per annum. 

Villenage and operative tenancy were almost extinct at 
the time of the Reformation. The few villeins, or operative 
tenants, then remaining, were in the occupation of small plots 
of land, and were in fact agricultural labourers working for 
wages, rather than tenants paying their rent in labour. They 
were scarcely to be found excepting upon church-lands, or 
upon lands which had lately belonged to the Church. Sir 
Thomas Smith has made this fact a reproach to the Church, 
saying — that holy fathers, monks and friars, although constant 
in urging laymen to manumit their bondmen, were not so 
ready to do the like by their own bondmen.* But if bond- 
age became extinct in lay fees sooner than in church property, 
it was because lay lords were always in want of money, and 
were for ever unsettling, mortgaging, alienating, and forfeiting 
their estates. The feudal bond between a lay lord and his 
tenants in time grew slack ; indeed, after the expedient of the 
conveyance of land to secret uses became general, the tenants 
of a lay lofd could scarcely be sure that they knew the very 
name of their landlord ; the person receiving their rents might 
be no more than a mere trustee. Villenage, then, endured 
longer in church lands than in lay fees because churchmen 
allowed their tenants to remain under ancient customs, not 
because churchmen were the worst landlords : on the contrary, 
JSnglish tenants were ready to say with German tenants — " It 
is good to live under the crosier ! " f 

An operative tenant of five acres usually worked once a week 
for the lord. We learn from Domesday that bordars were tenants 
of five acres, and that the bordars under the Castle of Ewias 

* The Commonwealth of England, 261, 262. 

t Unter dem Krumstabe ist gut wohnen. (1 Anton, 81.) 

B 2 



4 The RightSy Disabilities^ and Usages 

worked once a week:* the Saxon cottar held at least five 
acres, and was accustomed to work for the lord every Monday.f 
This custom prevailed in later times. If a tenant worked for 
the lord once a week the working day was commonly Monday. 
Hence we meet with a class called Mondaymen — lundmarii — 
whose tenements were called Monday-crofte, Monday-lands, 
or Monedayles. The Mondaymen at East Brent, in Somerset, 
had the following customs in the year 1517 — each of them, by 
ancient usage, should annually, in forty days selected by the 
lord's steward, do forty works of summer and winter husbandry, 
called Monday-works, working and laboiuing well each day 
for six whole hours ; each of tliem receiving, while at work, a 
halfpenny, the sum of which is twenty pence per annum : and 
each of them who should do eight autumnal works, working 
well six hours a day as before said, should receive one penny 
a day. At the same time there were Mondaymen at Limpes- 
ham in the same county ; and they are noticed in earlier rentals 
at Castle Combe in Wiltshire, at Leighton in Huntingdon- 
sliire, in East Kent, and at Booking and Hadleigh in the 
eastern counties, f 

At Bury St. Edmunds, in Brakelond's time, there were 
humble servitors called Lancetts, bound by their tenure to 
clean the chambers of the monastery. A tenant of the 
abbey at Cokefield, whose tenure is not called lancettage, 
was obliged to thatch, to wattle and daub, to do carpenter's 

* xii bordarii operantes una die ebdomad\ (Great Domesday, f. 186.) 
tenet nnnm bordellum et operatur die Lnnse in ebdomada. (Tindal's 
Evcsbam.) 

I be sceal selce Mon-dsBge ofer geares fyrst bis laforde Y3rrcan. (Laws of 
Landicijgbt.) 

X Item dominns babet Monenda^esmen scilicet Bob' Kouper qui tenet 
imiim Monendayescroft et redd' iiii* et operabitur omni die Lune per annum 
exceptis tribus diebiis Natal* Pascb' et Pentecost'. (2 Hundred KoUs, 617.) 

Item sunt ibi viii monedajles et debent a festo S. Michaelis usque ad 
pentecostem qualibet septimana quelibet terra unum opus scilicet die lune 
nisi aliqua festivitas eodem die evenerit. . . . Item vi monedaylond' debent 
arrare. . . . (Add. 6159, f. 183, also 53, 189, and 6160, f. 67, b.) 

Opera lundmariorum in generali expressa. Opera custumariorum te- 
nencium Domini ibidein, Tocata Mound^-warkes, facta per diversos tenentes, 
vocatos Mondeymen, videlicet quod quilibet eorum, ex antiqua consuetudine 

. . (Heame's John of Glaston., 323, 331, App.) 



Of the Ancient English Peasantry. 5 

work, to collect compost, to clean houses, etc. — but was not 
required to clear out the lord's latrines.* According to Spel- 
man, lancett^ occur very frequently in an old custumal of 
Lewes Priory. ... in the soke of Hecham are twenty-four 
lancetts ; the custom of them is that each ought to labour from 
Michaelmas until autumn in every week for one day with the 
prong, or spade, or flail, at the lord's will ; they are to have a 
meal at three in the afternoon, and a loaf in the evening : they 
are to pay sixpence if not required to work in this manner : in 
addition to this labour and these days, each of them shall work 
in autumn for three pence every week on Mondays, Wed- 
nesdays, and Fridays, with a ration from the lord at three 
o'clock. . . .f This is not unlike the tenure of the Monday- 
men just now noticed. Blomfield observes lancetts at Hend- 
ringham in Norfolk, and thinks that a lancettage consisted of 
eight acres. J 

An operative tenant of ten or twelve acres worked two days 
in the week, with some additional tasks in harvest time ; and a 
tenant of fifteen acres or more, worked three days ; the tenant 
of an entire tenement worked tlu-ee days.§ This arrangement 
was not peculiar to England, for it appears in Charlemagne's 
Ordinances, and it was generally understood in Russia fifty 
or sixty years ago that a peasant was bound to work for the 
lord three days in the week, and that the three days remaining 
were his own.|| 

* Jocelin de Brakelond, 74, 150. Et debet cooperare domos vel Watlare, 
vel daubare vel carpentare vel fimoa uuare vel domus mundare vel curtilagia 
fodere vel muros facere vel alia pertinencia in curia a mane usque ad ix pro 
i opere preter quod non debet mundare lafcrinas domini abbatis. (Harl. 
3977, f. 98, b.) 

t Spelman, Lanceta. 

X 9 Blomfield, 227. 

§ Boldon Book passim, unusquisque tenet xv acras de Lancet* et facit 
iii operaciones in ebdomada / . . imusquisque tenet x acras et faciet ii 
operaciones in ebdomada . . . imusquisque tenet v acras et faciet imam 
operacionem in ebdoinada. (Harl 3977, f. 53.) 

U unusquisque annis singulis frisldngam i pullos v ova x nutrit purcellos 
dominicos iv arat dimidiam araturam operatur in ebdomada iii dies. (Kar. 
Magni Cap. 3 Pertz. 177.) 

ii mancipia, qu89 sibimet ipsis iii dies in ebdomata prdficiant, iii dies sancto 
Nazario serviant. (1 Anton, 339, 338.) 
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Small services, such as threshing, thatching, delving, 
building, and enclosing, were called minute operations, manual 
operations, handenes or handaynes. A tenant bound to do 
three handaynes in a week, had to thresh a quarter of wheat ; 
another had to thresh three daynes, which if of wheat would 
consist of six bushels, if of beans or barley of three bushels, if 
of oats of eighteen bushels.* 

A tenant worked off one handene by making two perches, 
or eleven yards, of dike. A tenant at Darent, near Rochester, 
in the thirteenth century, did two perches of enclosure around 
the court, and seven perches of Kacheie around the lord's 
com. The service of enclosing the hall-garth or court-yard 
was called " burghard," or *^ burgyard." The tenants are still 
obliged to keep up a stone wall round the site of the manor 
house at Brotherton, in Norfolk ; the mansion itself disappeared 
long ago. The fencing of a park was in some places distributed 
among a number of townships, each undertaking to maintain so 
many rods of paling ; this was the custom at Pilton, in Somerset, 
where there was a deer-park belonging to the Abbot of 
Glastonbury.f The churchyard at Bradley, in Staffordshire, is 
said to be still enclosed by the parishioners associated in this 
manner, that is, each person is bound to finish a certain portion 
of paling. 

The tenants also made or maintained the lord's sheep-fold. 
Each hyde at Thorpe in Essex had to make four cleys of rods 
for the fold out of the lord's wood. The twenty-five yokes of 
land at Southfleet had to make twenty-five cleys, the lord 

* facere qualibet ebdomada ill handenas scilicet triturare, fossare, claudere, 
domos cooperire, et muros erigere. (Add. 17450, £ 70, b.) Notandum 
est quod die quando summagiat vel arat vel bladum metet quietus erit de 
handajnis. (f. 34, b.) pro iii handaynes debet tnturare i summam frumenti 
(f. 23, b.) debet triturare tres daynes que si fiierunt de frumento continent 
vi bu8s\ . . . (f. 19.) 

•f sciendum quod quando fossat j)ro handena debet fossare ii percat'. 
(fl. 68, 68 b.^ Et claudent circa curiam duas parcatas. Et clandent circa 
bladum dommi vii parcatas de Racheie. (Custumale Roffense.) Item debent 
claudere xlvii virg' de burgyard vel dare iii^ xi^ ob' videlicet de quolibet 
jugo \\\ . . De burghard quam tenentes debent facere . . . (Add. 
6159, ff. 159, 165, b.) 

Blount, 324. Add. 17450, f. 153, b. 
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finding the materials; the tenants were to carry the cleys 
entire to the sheepfold, and to keep them up for a year, 
coming at Hocktide to see whether they were in good order. 
In a survey of Beauchamp — not printed in the Domesday of 
St. Paul's, but cited by Archdeacon Hale — each cley is said to 
be made of nine stacks ; one foot should be between the stakes ; 
there should be one large stake and a writh or waver. In 
some places the tenants had to shift the fold at certain times — 
once a year, or twice a year, as at Martinmas and Hockday, 
and were not required to make the cleys.* 

At times the tenants had to spread compost in the lord's 
field. To spread one row or rank of coippost, or three rows 
of the length of a furlong, was a day's duty. They also 
collected stubble out of the corn-fields, and reeds out of 
the marsh ; reeds and straw were strewn in apartments, and 
used for thatch or fuel. In many places they were required 
to gather nuts in the woods for the lord: the nuts were for 
making oil ; a quarter of nuts answered to a gallon of oil.t 

* quelibet hida debet facere de bosco domini liii cleras ad faldam de vir^g. 
(Dom. S. F. 43.) De xxv jugis facient xxv cleies, et dominus illis materiem 
inyeniet, et portabunt inte^ras ad ovile, et illas per annum serrabunt ne 
decidant, et venient ad terminmn de Hockedei ad video dum utrum integre 
flint an non ; et si non yenient erunt in misericordia domini. (Oust. Boff.^ 
quilibet cotarius faciet iiii crates et eas cooperiet. TAdd. 6159, f. 32.) 
debent invenire ad predictum ovile xl clays annuatim. (t. 50.) 

Cladus — a hurdle for sheep is still in some coimties called a clej. . . . 
(Kennet's Glossary.) 

Cleys are mentioned by Fitzherbert. (F. N. B. 208.) 

debet remoyere iiii cleyas de caula domini semel per annum (Add. 17450, 
£ 50.) debet portare bis m anno fiddam domini et yalet ob* scilicet ad festum 
•ancti Martim i cleyam et ad Hockeday i cleyam. ^f. 183.) 

f Et debet spargere tres rogos fimorum longitudinis unius quarentene 
pro tma opera.---Gustoms of Hatfield. (2 Clutterbuck*s Herts, App.) si 
debet dispergere compostum in campo disperget rengum de composto. 
(Add. 17450, f. 32.) debent falcare xii carectas de glui etligare et ducere 
ad Curiam. (Add. 6159, f. 61.) coUiget per unum diem glui in campis 
domini. (f. 166 b.) coUigere ros in curleme. (Add. 17450, f. 22.) 
metet arundinem cum necesse fuerit. (f. 122.) Falcabimt juncum et 
portabunt in curiam. (^Cust. RofT.) 

Headington] imo die colligent nuces nomine domini in bosco qui 
Tocatur Stowode. (Kennet 320. 2 H. R. 710.) nuces coUigere per tres 
dies festos de singulis domibus singulos homines. (Dom. S. F. 38.) un 
quarter de noyz deit respoundre de iii galons de oille. (Hose- 
bonderie.) 
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Nutting was rather a pastime^ or holiday-task, than a service* 
The nutting expeditions at Wickham, in Essex, were to be 
made on three feast-days, which are not named, but Holy- 
Rood day, the fourteenth of September, may have been one 
of ihem. The editors of the ** Popular Antiquities " cite the 
old drama of " Grrim, the Collier of Croydon" — 

" This day, they say, is called Holy-Rood Day, 
And all the joaiAi are now a nutting gone." 

To make malt for the lord was usually the chief service 
of the poorer tenants in the immediate neighbourhood of 
a monastery, as at Darent and otiier places near Kochester, 
and at Battle; tenants at a distance, instead of making malt, 
in some places paid a tax called malt silver. The cottagers 
carried their lord's malt to the flour mill to be crushed, for 
they were not allowed to keep hand mills or morters, which 
might be used in grinding corn. The malt might be dried 
at home, for kilns were common in old houses, but in some 
manors the lord had a public kiln, which the tenants were 
bound to make use of."^ 

A tenant under the ban of a soke-mill who withheld the 
service due to it, or followed another mill, had to pay a 
fine and forfeited his horse and his sack with the com or 
flour in it. Almost all mills in France and Scotland were 
banal, but in England soke-mills were not very common. 
At Wryngton, in Somerset, the customary tenants were held 
to grind their grain at the lord's customary mill, or to pay 
an annual fine: a yardlander, or tenant of about thirty acres, 
paid two shillings and eightpence, a tenant of three parts 
of a yardland paid two shillings, a tenant of half a yardland 
paid sixteenpence, a tenant of a quarter of a yardland paid 
eightpence, a cottager of ancient tenure paid fourpence. 
Tenants were usually required to repair the soke-mill and 

* Debet triturare contra Natale Domini in orreo Domini sui ii quart* orde 
et &ciet inde brasium ad domum suam et siccabit et postea cariabit ad 
molend* ad moland* et de molend* ad pistriniun domini sui. (2 Hundred 
Bolls, 539.) dabit ill gallinas qua vocantur Malthennes. (541 .) 
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its dam, and to fetch new mill-stones whenever they were 
needed.* 

The most irksome tasks were the transport services, called 
in Scotland the duties of arriage and carriage. Old Skene 
tells us that . . . Arage, vtherwaies average, is from 
Aver, which signifies ane beast . . . and swa consequently 
average signifies service the tennant aucht to his maister by 
horse or carriage of horse . . . We read likewise of 
fotaver, averagium ad pedes — of a man bound averare super 
dorsum suum — and of tenants called pouchers — pokaveragii, 
because they were required to carry goods in a poke, poufh, 
or bag.f 

A seam — ^summa — the load of a sumpter-horse — summarius 
— was usually eight bushels — the weight of a sack of wool, or 
of a quarter of com ; but in some places an average or horse- 
load was no more than six bushels. The custom of the gavel- 
men at Southfleet was as follows — ^if the lord wished to send 
corn to London they came with their avers and sacks to the 
granary of Southfleet, and each of them took three-quarters of 
a seam, or six bushels, and carried it to Gravesend, North- 
fleet, or Greenwich, and put it on board ship in their own 
sacks ; if the sack of any one of them was lost he was not 



^ ^ quia autem de prcedicta soca renuerit yenire ad pnedictam molen- 
dinum, et repertuB fuerit reniens ab alio molendino non solito, saccus et 
bladus et equus et ibrisfactum eront canonicorum. (6 Monasticon, 204; 
also 399.) tenentes custumarii tenentur molere grana Bua ad molendinum 
Domini consuetum vocari Benemylle modo in tenura Edmundi Leuer- 
e^e Ferdellarii, ant solvere redditum annualem in denariis, ut seqiiitnr, viz. 
quilibet virgatarius ii* viii*. Triferdell' ii« dimid* virgat* xvi*. Feidell* viii^. 
et cotarius antiqui astri iiii^. (Heame*s John of Glaston., 353.) 

The hardships of living under the ban of a mill in Scotland are described 
in the Monastery, chap. xiii. 

•j- Qui non avrant faciunt fotaver. (Dom. S. P. 3, 6.) debet unum 
averagium ad pedes. (83.) debet averare super dorsum suum quandoque 
placuerit domino. (Harl. 3977, £ 160.) FokaveragiL (f. 37. b.) qui tenent 
pokeaver. (f. 38.) 

On the first spring-tide after the 24th of June, the poor who possess 
neither cart nor horse have the exclusive right to cut vraic [ — wi ack, 
seaweed] on consideration that it is conveved on their backs to the beach 
. . . Thus cut and conveyed it is called vraic k la poche, and distin- 
guished from vraic k cheval. (Channel Islands* Agri. Report, 275.) 
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bound to do arriage until the lord had replaced it.* A 
wain-load was apparently nine seams. The goods carried were 
chiefly provisions — ^grain, pulse, malt, honey, bacon, suet, salt, 
and wood. A castle or mfonastery ^2a farmed — that is supplied 
with food — ^by the nearest manors belonging to the lord. The 
fanning was done according to a regular cycle, each manor 
sending supplies in its turn for so many days or weeks. We 
have a list of thirty-five villages which took turns to farm Ely 
Minster — some for three or four days, some for a week, some 
for a fortnight. In the Rochester Custumal we have the 
order in which the neighbouring manors are to do the farms 
for Rochester; the first month of Southfleet beginning on 
Michaelmas-day, the month of Wouldham on the eve of St. 
Simon and St. Jude, the first fortnight of Stoke on the eve of 
St. Katherine,and so on through the thirteen lunar months — ^the 
catalogue ending with the third month of Frindsbury, which 
began on the eve of St Giles the Abbot, and ended on the 
eve of Michaelmas^ 

Everything contributed in this manner did not travel in 
waggons, or packs and panniers ; oxen and swine were driven 
to the head of the barony to be slaughtered, especially at 
Martinmas; if the drovers came from any distance they 
received drove-meatf Arriage and carriage were not very 

* Sunt viii" Averag' que continent cccxxxvii summas ordei videlicet 
vi buss' pro averag*. (Add. 6159, f. 25.) Debent et banc consuetudinem 
gavelmanni de Subtfliete. Si dominus voluerit mittere Londonias venient 
cum averis suis et saccis ad granarium de Subtfliete, et accipiet unusquisque 
tres partes summe. . . . (Gust. Roff.]) 

f Inprimis Scelford duarum solvit firmam ebdomadarum, Stapelford 
umus, Litleberi duarum. . . . (Hist. Elien. 11. 84.) debet cariare lanam aut 
caseum domini ubi necesse fuerit in eodem comitatu vel apud Winterbom 
▼el apud Merlebergh. (Add. 17450, f. 25.) debent droviare scilicet ftigare 
animalia. (f. 45, b.) fugabit et habebit Drofinete. (ff. 126, 134, b.) pro 
ftnimalibus mgand* Cant* ad lardar' ad festum Sancti Martini viii^ (Add. 
6159, f. 41, b.) 

Bestes thai brae and bare ; Martirs as it ware, 

In quarters thai hem wrought ; That husbondmen had bought 

(Su- Tristrem, I. 42.) 

Instead of the last word we should read brought The meaning appears to 
be that the himters divided the deer into quarters, as though tney were 
Martinmas beeves, which the tenants had brought in. 
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burdensome when fulfilled by the removal of so much 
wool, or cheese, or com, or bacon, to a neighbouring town ; but 
they became serious when a tenant had to ride or drive from 
the heart of England to the coast and home agiun. When 
fish was wanted at Rochester, the tenants of the four hydes 
of Hedenham and Cuddington, which are near Aylesbury, 
were called out; two of the hydes brought the fish from 
Gloucester into Buckinghamshire, and the other two hydes 
carried it on to Rochester:*' it is likely that they were 
sent to fetch the dainty lamprey, still sought for at Gloucester. 
The langerodesy or long joumeys,t were very troublesome to 
the tenants, but could not be dispensed with while there were 
no regular mails, and no public conveyance^. A person 
undertaking a langerode either received some remuneration 
or worked out his rent by serving as a carrier ; in general he 
was not inclined to leave his home and farm, and found it 
more convenient to pay the price of the service, which enabled 
the lord to find another carrier. No services were more 
frequently commuted than the duties of arriage and carriage, 
and a body of professional carriers was gradually formed by 
the habit of constant commutation. 

We shall attempt to describe the grand operations of tillage, 
of the corn and hay harvest, and of sheep-shearing in another 
number. 



Aet. IL— prison DISCIPLINE: THE PRESENT 
STATE OF THE QUESTION. By Professor 

MiTTERMAIEB. ^ 

rpHE question as to the prison discipline best suited for the 

attainment of the desired end, has latterly assumed a 

substantially different aspect, so that we may now begin to 

* Custumale Eofiense. 

t Unum averagium debent in anno quod vocatur langerode. (Harl^ 
3977, f. 98.) 
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reckon on the possibility of arriving at a better understand- 
ing on the subject. The old disputed question, whether the 
system of associated imprisonment, or that of solitary con- 
finement, is to be preferred, and how the former might be 
amended, disappears, giving place to a general conviction, the 
result of recent investigation, that solitary confinement must 
be recognised as an indispensable part of all prison discipline. 
The question at present is rather whether solitary confine- 
ment should be adopted as the general and only system in 
carrying out the entire execution of sentences of imprison- 
ment, or whether it should be employed only for a part of the 
sentence. Thus, all criminals being condemned to solitary 
confinement, though only for a term, that term might be 
either fixed by law, or it might be left to the discretion of 
the prison authorities to decide when it might be desirable to 
admit the convict to associate with other prisoners. The 
views existing at present in Germany, Switzerland, and Italy, 
will be best seen by treating — 

1st. Of what has been effected by philosophical inquiry. 
2ndly. What by legislative decree. . 
3rdly. What by means of the lessons of experience. 
I. It must be acknowledged that, in all recent philosophical 
and legislative inquiry on the subject of prison reformation, it 
is important to duly test the results of the methods adopted 
in England and Ireland. With regard to England, the recent 
reports and writings of Sir Joshua Jebb, (" Memorandum on 
Different Questions Relative to the Management and Dis- 
posal of Convicts:" London, 1861,) have been consulted. In 
Germany especially. Sir Joshua Jebb's labours in prison 
reformation are tighly appreciated. Still, in his late publi- 
cation he makes important acknowledgments, e.ff. p. 21, on the 
danger attending the admission of prisoners to intercourse with 
others, even after long isolation, and on the great diflSculty 
of laying down a discipline offering suflScient guarantee. 
It is to be regretted that Sir Joshua Jebb should be so 
decidedly opposed to the Irish, or intermediate system, and 
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it is to be feared that^ in some respects^ he is occasionally 
involuntarily biassed by a certain jealousy that exists between 
the English and Irish; though it must be confessed that, 
although a system may work well in one country, great 
prudence is requisite in introducing it into another, and 
perhaps the non-existence in England of many of the police 
regulations of Ireland may tend to make the English system 
more eflScient. It is evident that in Germany, Italy, and 
Switzerland, the Irish system of prison discipline is more 
and more appreciated. The reports of the Director-General, 
Capt. Crofton, have excited great attention, as have also those 
made by the other excellent and experienced men at the 
Dublin Congress of the Social Science Association, and 
especially the admirably practical exposition delivered by 
Capt. Crofton at the Congress, which made a great impres- 
sion in favour of the Irish system. 

Another English publication has likewise been read 
with great interest, viz., *^The Prison Chaplain," a memoir 
of the Bev. John Clay, in which an important comparison 
is made between the English and Irish systems with regard 
to the probationary ticket of leave, and in which (pp. 418 
—442) the defects of the English system are practically 
developed: showing, at the same time, that by means of 
the probationary ticket of leave, the Irish system affords a 
better guarantee for public security than can be reckoned 
upon by the English. 

Among the recent publications in Germany since 1861,* 
the following on prison reformation deserve especial mention. 
1. A series of publications has appeared respecting the regida- 
tions of the Moabit prison in Berlin, according to which the 
entire administration is confided to the members or Brothers 
of the so-called " Bauhen Hans," and they are consequently 

* With regard to those published before 1861, the author of the present 
Beport begs to direct attention to his two publications on ** Prison Re- 
formation." Erlangen, 1858. " The present State of the Prison Ques- 
tion." 1860. 
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the acting overseers and workmasters, under the direction 
of Herr Visschers, known in England as head of the prison 
administration in Prussia. Professor Von Holtzendorf,* who 
was listened to with so much interest at the Dublin Congress, 
has rendered fresh service by showing, in various publications, 
from hitherto unknown sources, that these Brothers of the 
"Rauhen Haus," forming in reality a religious order, may 
easily become prejudicial in a prison where they alone have 
the direction, for experience shows that they too generally 
act from one-sided views ; being too much under the influence 
of a religious, pietistic mysticism, to succeed in the reforma- 
tion of convicts, they are far too apt to make hypocrites of 
them, whereas experience proves that notiiing but a practical 
method of straightforward reformatory progress can succeed 
with criminals. This attack upon a system favoured and 
upheld by many influential persons, called forth many publi- 
cations in defence of the Moabit system, especially endeavour- 
ing to prove that the apprehensions entertained on the subject 
were unfounded and imaginary.f 

2. A work of Schuck'sJ is worthy of attention. He was 
himself prison guardian for thirty years, and afterwards for 
several years Director of Moabit, but was removed, it appears, 
for not yielding implicitly to Herr Visschers. Herr Schuck 
defends the Moabit regulations, and in so doing unjustly 
opposes the appointment of subaltern oflScers ( Unteroffizieren) 
as sub-directors of prisons. His book, however, deserves 
attention, for the importance his experience induces him to 
iattach to the separate system ; for the comparison he draws 
between the two prisons of Bruchsal and Moabit, both built 
on the separate principle ; and for certain important observa- 

* " The Brethren of the Rauhen Haus, a Protestant Order in the Service 
of the State," by Von Holtzendorf. Berlin, 1861. 

f Such as, " The Brethren of the Rauhen Haus," by Herr Oldenberg, 
Pastor of Moabit. Berlin, 1861. "The Separate System in Prussia," by 
Bohlan. Weunar, 1861. " The Cellular Prison Moabit," by Ortloff. 
Gotha, 1861. 

% ^* The Separate System as Practised at Bruchsal and Moabit." Leipsic, 
1862. 
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tions, such for instance as on the reformatory training of the 
convict under the separate system, and on insanity. 

3. The late publication of Fuesslin* must be signalised, the 
author having been for many years Director of the Bruchsal 
Prison, in which he took an active part in introducing the 
separate system. He likewise shows how unfounded are the 
assertions that have appeared in many of the public papers 
against the efficiency of isolation as practised at Bruchsal, 
and how unjust it is to charge that system with producing 
BO many cases of relapse. 

4. A work of Gottingf upholds the separate system as that 
best adapted to work moral reformation, and shows in what 
consist the reformation that can be eflfected in a prison by 
means of isolation. 

5. A useful work is that by Bauer,^ for many years Super- 
intendent of the House of Correction at Bruchsal, and who 
especially directs the industrial department. The dictates 
of his experience are valuable as to the good resulting from 
employment being given likewise in solitary confinement ; he 
considers it a means of moral reform. 

6. Von Holtzendorf, who labours with so much zeal in the 
cause of prison reformation, tests, in one of his work8,§ the 
Irish probationary ticket-of-leave system, showing the prin- 
ciple on which it is based, and proving the fallacy of the 
opposition raised against it on the ground that thereby a 
sentence of condemnation for a fixed term loses both in dread 
and force. The author shows that probationary liberation 
quite accords with the intention of the law in passing sentence 
of condemnation — ^that the judge may err in adjudging the 
penalty, and that in allowing a certain discretionary power, 

♦ »* The Recent False Charges against the Separate System through Mis- 
representations of the Besnlts of the System as adopted at Bruchsal.*^ 
Heidelberg, 1861. 

+ "Justice, Life, and Knowledge. For the Educated of all Classes.** 
Hildesheim, 1861. 

1 "Industrial Labour in Prisons." Carlsruhe, 1861. 

§ "Discretionary Mitigation of Sentences of Ck>ndemnation.** Leipsic, 
1861. 
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depending on the conduct of the convict, we have one of the 
best means of ensuring a just degree of punishment. The 
defects he points out in the English regulations, and the 
conditions he suggests to render probationary liberation effi- 
cacious, deserve the attention of English jurists. 

7. Dr. Gutsch, physician of the Bruchsal prison, publishes 
his collected experience on the development of insanity under 
solitary confinement.* He acknowledges that a considerable 
' number of such cases have occurred at Bruchsal, but that it 
would be very unjust, on that account, to depreciate solitary 
confinement as a principle. After careful investigation, it 
is evident that one half the cases of insanity were of a slight 
character and curable, that the cures were in the proportion 
of seventy per cent., in five cases the convicts being decidedly 
insane on arrival, and the surgeon alone was to blame, who, 
either from ignorance or negligence, pronounced the individual 
accountable. In forty-four cases there was evidently a pre- 
disposition, independently of imprisonment. In all cases 
suitable measures were promptly adopted. One cannot, how- 
ever, agree with the author in advocating that the convict 
showing symptoms of derangement should continue in the 
prison, instead of being removed to a madhouse. 

Among the works that have appeared in Italy on the subject 
of prison reformation, the following deserve attention. 

1. Observations of Director Ambrosoli,t who decidedly pro- 
nounces in favour of the separate system, though with the 
proviso, that the term of isolation should not be too protractied, 
and that it should rather be employed at the commencement 
of imprisonment, and with due regard to the best means of 
ensuring the moral reformation of the convict. Probationary 
liberation, as a reward for exemplary conduct, he thinks 
worthy of recommendation. 



♦ " On Insanity under the Separate System. From Facts Collected in an 
Experience of Twelve Years in the Prison of Bruchsal." Berlin, 1862. 
t " On the Penal Code of Italy." Milan, 1862. P. 49. 
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2. An important publication is that by Sig. Girolamo,* who 
has been for many years Governor of the Lunatic Asylum at 
Pesaro, and has consequently had the best opportunities for 
observing the narrow boundary that often exists between crime 
and insanity, and how necessary it is to study the laws of the 
development of human nature, in which similar causes often 
lead either to crime or insanity. The author shows, in a mass' 
of practical observations, how easily the judge may err, and 
how necessary it is in passing sentence to have due regard to 
the individuality of the convict. He pronounces for the sepa- 
rate system ; but applied judiciously, isolation acting so differ- 
ently on different individuals. He very ably shows that the 
education of the convict in prison ought to be in many 
respects analogous with the treatment of insanity in a mad- 
house, and therefore how important it is that the governor of 
a prison, as well as the physician, should have been trained 
to physical investigation of human nature. He likewise 
approves of probationary liberation and the intermediate 
system. 

3. Two works on the eflSciency of the separate system in 
Tuscany are worthy of attention. A physician, Sig. Morelli,t 
wrote in 1859 a treatise denouncing cellular imprisonment, 
giving his own experience in the prison of Volterra, with 
various statistical data, in proof of the deteriorating effect of 
the system, both physically and morally, and of its by no 
means answering the desired purpose. 

In reply to this last, the Governor-General of the Prisons 
in Tuscany,J Sig. Peri, makes it evident that Sig. Morelli's 
statements are exaggerated. It must be allowed, he admits, 
that much was to be complained of in the Volterra prison as 
to the locality, but that the Government had not delayed to 

* " On Penal Condemnation accordinff to the Modem Penitentiary Sys- 
tems; and on the AppKcation ofT>immju Law." Florence, 1862. 

•j- " Sanitary Essays on the Penal Regime under the Separate System." 
Florence, 1859. 

X " Reply of Sig. Carlo Peri to the Treatise by Dr. Morelli.'' Florence, 
1860. 

VOL. XIV. NO. XXVII. C 
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remedy the existing evils, and that, in general, the facts of 
experience were in favour of the separate system. 

These two publications must be considered together. Al- 
though Sig. Morelli may be reproached on the one hand with 
exaggeration, and on the other with passing over in silence 
what has been done by the Government, yet his publication 
is important for showing, as it does, how little success can be 
reckoned upon in adopting the separate system in old prisons, 
patched up to serve for the purpose, and in which the neces- 
sary precautions cannot be taken to prevent injury to the 
health of the convicts.* 

II. With regard to what has been effected legislatively in 
the domain of prison legislation, we would particularise the 
following : — 

1. The Bavarian Law "of November 10th, 1861, On the 
Punishment of Criminals by Solitary Confinement. In Ba- 
varia the opinion has been more and more gaining ground, 
that the associated system of imprisonment can hardly fail to 
act more or less injuriously on the convict, and can only to a 
certain point be reformatory. Even in the prison at Munich, 
in which Herr Obermaier laboured so zealously, the increas- 
ing number of murders perpetrated among the convicts, 
especially of those suspected of being informers or traitors, 
showed that he himself was under illusion as to the success of 
his system. 

In Parliament the old system was constantly attacked, and 
the introduction of the separate system demanded. In revis- 
ing the penal code the Government could not remain indif- 
ferent to the increasing preference given to the separate 
system, but it was thought desirable, before deciding definitely 
for the future, to obtain some experience in their own country 

* A work by Advocate Costi of Athens should not be passed over in 
silence, in which he communicates to his countrymen the results of the 
investigations and efforts in prison reformation published in England and 
Grermany, earnestly pointing out the need of reformation, and the advan- 
ta^s of the intermediate system and the probationary ticket of leave. 
"Observations on Prison Discipline." Athens, 1862. 
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on the results of isolation, and thus the said law of November 
10th, 1861, was passed by way of transitional experiment. 
It decreed : — 

A. That buildings should be erected on the cellular system 
for men only. For women, isolation was not deemed applica- 
ble. It was to be tried upon convicts whose sentences varied 
from two months to five years, but not beyond. Caution was 
to be observed in not adopting it for convicts who appeared 
either physically or morally incapable of bearing it. 

B. The sentence of solitary confinement was not to be exe- 
cuted with the extreme rigidity practised at Bruchsal or 
Moabit True, (Art. 3,) each convict was to be kept to his 
separate cell, excepting for the time requisite for exercise in 
the open air, public worship and education. These exceptiona 
rendered the isolation less absolute than at BruchsaL 

C. By way of encouragement in the reformation of convicts, 
it was proposed (Art. 8) that those who had shown symptoms 
of amendment after a year's solitary confinement should, the 
better to ensure the durability of their reformation, be ad- 
mitted to work with others. 

D. Since it must be confessed that isolation is an intensely 
severe penalty. Art. 12 suggests, as a possible alleviation, that 
in sentences to solitary confinement the term might be reckoned 
in the proportion of two days of isolation as equivalent to 
three of associated imprisonment. This, however, not for the 
first six months. 

E. By way of experiment in further carrying out the sepa- 
rate system, it is added, (Art. 12,) that in the old prisons there 
should be a certain number of cells prepared, in which convicts, 
without distinction of sex, shall be kept separate for six months 
from the time of their entrance, or for longer, with the consent 
of the convict. 

2. In the Kingdom of Hanover (1st February, 1862,) a bill 
was brought into Parliament for the introduction of the sepa- 
rate system. This can only be considered as a partial measure, 
it not being possible for some time to introduce it generally. 

c 2 
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A. The bill proposes that isolation should be enforced in all 
penal sentences ; for, once its efficiency admitted, there is no 
reason why it should not be the general rule. 

B. Convicts showing less moral depravity should, by pre- 
ference, be isolated. 

C. On the term of isolation they were not prepared to de- 
cide, but the general opinion was that it should not exceed 
three years. 

D. In consideration of isolation being so hard to bear, the 
law admits of a reduction of the term proportioned to the 
criminality of the convict, so that in a sentence of three 
months' imprisonment, one day of isolation shall reckon as two 
days of the common prison. In the house of correction, for a 
sentence of one year, three days' solitary confinement shall be 
equivalent to four under the old system. 

3^ In the new penal code for Bremen the separate system is 
decreed, and every effort is made to render it efficient as a 
means of reformatory progress — adopting it likewise for the 
whole of the sentence. The project is to have only one prison, 
in two divisions — the one to be the house of correction, and 
the other for the prison. During public worship the convicts 
are to be kept separate, A fixed term of isolation, as in 
Baden, for six years, is not decreed. By a resolution of the 
committee of inspection, isolation may be suspended for the 
convenience of associated labour for convicts, under a sentence 
of six months or less, having already had a month's imprison- 
ment, at their own express request, and when there is no 
ground for fearing a bad influence ; likewise, by way of trial, 
tor correctioners who have been in confinement eighteen 
months,, if they show signs of amendment. 

4. Three- of the Swiss cantons — Aargau, Neufchatel, and 
Basle — have recently declared for the separate system. 'The 
principal prison is to be in Aaran, Chief Justice Welli has 
the merit of convincing his countrymen of the advantages of 
the separate system and of procuring the erection of a new 
prison. A high premium was offered for the best plan, and 
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the building is progressing rapidly. It is |^nned so as to 
meet all requirements, both for associated and solitary impri- 
sonment ; certain of the cells being only for sleeping, as during 
the night all are to be kept separate ; other cells of larger di- 
mensions serving for day and night. In Neufchatel and Basle 
prizes were likewise awarded for the best models. 

5. The city of Frankfort has likewise offered a similar 
premium for a plan according to regulations drawn out by the 
experienced Herr Varrentrapp, in which the separate system 
is to be more thoroughly carried out than in Switzerland. 

6. In Italy, two states only can be named as having seriously 
Entered upon a system of prison reformation, viz., Tuscany 
and Piedmont. 

As already mentioned, die separate system was adopted 
throughout Tuscany in the year 1849, and the Governor- 
General, Sig. Peri, laboured most successfully in its establish- 
ment. We have, however, already shown likewise that it 
called forth much opposition, especially through the writings 
of Sig. Morelli. In 1859, Tuscany was united to Piedmont, 
and in September of the same year the Provisional Govern- 
ment appointed a commission of inquiry with regard to prison 
discipline. Their report was to the effect, that it were a crime 
to think of returning to the old system, but that, at the same 
time, absolute uninterrupted isolation, especially for the 
southern temperament, was not desirable ; that the sentence 
should be divided into three periods. 1st. Complete isolation 
for a fixed term. 2nd. Associated, but solitary for the nio-ht. 
3rd. Agricultural labour in appropriated localities. On the 
10th January, 1860, the Government decreed the cessation of 
capital punishment, also that convicts sentenced to imprison- 
ment should pass the whole term in solitary confinement ; 
those sentenced to hard labour to be isolated the first half of 
their term ; those sentenced to the bouse of correction for tJie 
rest of their lives, to be isolated for the first ten years, and 
then admitted to work with others, constant silence being 
enforced. 
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It is to be mentioned that^ from May^ 1858^ an attempt has 
been made in Tuscany for the establishment of a penal colony 
on the island of Pranosa, that convicts from the different 
prisons^ who may be found worthy of it> should be rewarded 
by being removed there to work in the open air, thus institu- 
ting an intermediate prison, as in Ireland. According to 
communications received by the author of the present report . 
from Sig. Peri, the organization is very good. There are 130 
convicts on the island, and hitherto there has been no disturb- 
ance. 

In Piedmont, in 1847, the separate system was adopted in 
the principal prisons, for the night, while during the labours of 
the day silence was enforced. In 1857 interesting discussions 
took place in Parliament on the separate system, and many 
were in favour of it, but it was adopted only for criminals 
under examination and convicts sentenced for six months. 
Further application of the separate system is still opposed in 
Piedmont. In 1861, a new prison was built at CagUari, and 
the necessity of reforming the prison discipline throughout the 
country was brought before the Government, and the result 
was, that on the 16th February, 1862, a commission of nine 
members was appointed by the King for inquiring into the 
subject, two of the members being Sig. Peri and Sig. Vegezzi 
Kuscalla, who had both laboured so zealously for many years 
to obtain the most suitable methods for carrying out the 
separate system. One of the duties devolving on the com- 
mission was that of proving whether the penalty of hard 
labour on board the hulks or galleys is, or is not, consistent 
with the present state of civilization, and the progress made 
in penal modification, especially as compared with the sentences 
grounded on the penitentiary system — in case of their showing 
being negative, what penalty should be substituted. Further, 
whether it were not desirable to concentrate all the prisons, 
including the hulks, under one administration. The researches 
of the commission were also to be directed to the different 
penitentiary systems, and to decide which was the best — 
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especially they were to consider the sort of buildings best 
adapted for the efficient working of the penitentiary system. 
Finally, they were to show whether penal agricultural colonies 
are desirable, as a gradation in the penalty, or whether it might 
not be arranged that such penal colonies should be employed, 
by way of mitigation, for convicts whose good conduct might 
deserve it. Much is to be hoped from the investigations of the 
commission. 

We have to add also, that on the 27th January, 1861, a code 
of prison regulations, containing 331 paragraphs, was issued 
for the Kingdom of Italy. 

III. As regards experience on the subject of prison dis- 
cipline ; it is a cause of complaint that, owing to the Govem- 
metits keeping the executive power in their own hands, much, 
especially with regard to prison administration, is kept secret, 
and consequently nothing can be known of the working of the 
separate system as is the case in England, Scotland, Ireland, 
and Switzerland. The prison directors give in their annual 
reports to the ministry, but these reports remain official secrets, 
and are never published — the prison employes are even bound 
by oath to make no communications to third parties. Thus 
important facts cannot be turned to account, and the press is 
deprived of a principal means of censuring error, and of 
exposing prejudices and misunderstandings with regard to new 
and improved systems. In Prussia, latterly, an official notice* 
on prisons has been published, but one cannot be satisfied with 
this way of enlightening the public. Such reports can only 
attain their end when, as in England, Ireland, and Scotland, 
the director, as well as the pastor and the physician, give in 
their separate reports, with their individual observations and 
experience. Thus, the citizen possesses the direct testimony 
of the prison officers — whereas, after the Prussian manner, 
Herr Visschers only, as Governor of the Prisons, makes a 

♦ " Communications from the Official Reports of the Prussian Royal 
Prisons under the Jurisdiction of the Minister of the Interior ; During the 
Years 1858, 1860." Berlin, 1861. 
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general statement^ in which he quotes certain passages from 
the reports of the several officers, as may appear fitting to him 
from his own point of view. There is much to condemn in the 
Prussian prison regulations. The ministry had announced to the 
members of parKament, that the Government authorised the 
trial of the separate system in one of the prisons, through a 
special order of administration, though as a system it was not 
recognised in the law of the country. It would seem that the pro- 
posed changes do not accord with the spirit of the constitution. 
In Prussia, likewise, the prison administration most inex- 
pediently comes under the jurisdiction of two different ministers 
—those in which are confined prisoners under examination and 
convicts under sentence, fall under the jurisdiction of the 
Minister of Justice ; while the houses of correction and prisons 
in which convicts sentenced for longer terms are kept, fall 
under the jurisdiction of the Minister of the Interior. It is 
evident that thus no uniform and suitable system can be 
acted upon in any of the Prussian prisons. Only in the 
Moabit Prison in Berlin is the separate system used for 
criminals sentenced to the house of correction, and they should 
be between the ages of eighteen and forty-five, and such as 
it may be deemed advisable to isolate entirely, day and night. 
It is evident that from experience obtained in such a prison, 
in which, moreover, the convicts for the separate system are 
selected, no decision can be arrived at as to its being really 
injurious. It was stated above that the overseers in this 
prison are all Brothers of the Rauhen Haus, and that this 
circmnstance creates dissatisfaction. The principal German 
prison built upon the separate system is that of Bruchsal, in 
Baden. To that are sent convicts sentenced to the house of 
correction, not, however, for longer than six years, so that at 
the expiration of this term the convict passes into the common 
prison, unless he prefer to remain isolated. Experience shows 
favourably for the result of the separate system as conducted 
in Bruchsal, in that it has a decidedly reformatory influence 
on the convict. Though it is not to be denied that several of 
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the liberated from Bruchsal have relapsed, yet the number is 
not 80 great as from other prisons, and the blame in many cases 
no doubt lies rather in the want of proper establishments 
where the liberated could be suitably employed and guarded. 
It was mentioned above that, according to the report of the 
officiating physician, insanity often ensued at Brudisal. It is, 
however, shown that in 1860 there was only one case of 
insanity, and in 1861 none at all. 

The Government is willing to grant tickets of leave to such 
convicts as, either from physical or moral causes, could not 
safely be committed to solitary confinement ; likewise in many 
cases clemency has been shown on account of good conduct, 
and the remainder of the sentence been remitted. In 1860 
there were thirty-five such cases. In 1861 there were 
twenty-five. The most remarkable fact is, that each year 
the number increases of those who, having been in solitary 
confinement six years, might be admitted into the common 
prison, yet prefer continuing in their cells — this is a satisfactory 
testimony to the preference given by the convicts them- 
selves to the separate system. In 1859 there were ten such 
cases. 

Satisfactory experience has been made in the prison of 
Vechta in Oldenburg, in which the very zealous Director* 
Hoyer, has effected much in the reformation of criminals. 
Latterly, convinced of the advantages of the Irish intermediate 
prison, considerable acquisitions of land have been made in the 
neighbourhood of the prison, enabling them greatly to improve 
their discipline — the gradations of which are : isolation at first, 
to which all are committed for a longer or shorter period : where 
there are proofs of decided and durable reformation, the con- 
vict may be removed into the intermediate prison, in which 
the treatment is milder, combined with the privilege of work- 
ing in the open air: in case of bad conduct the convict 
returns to his former class. Facts speak much in favour of 
this prison. But few of the liberated have been recommitted, 
and they have been chiefly imbecile and indifferent, or convicts 
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that had been in other prisons and become more and more 
depraved through bad association. 

We have yet to observe that a Prussian " Prison Association" 
in Rhenish Westphalia pubKshes an annual report, in which 
the resolutions passed by Government are given, and im- 
portant facts communicated, showing the serious necessity 
there is for prison reformation, with accounts of the condition 
of different prisons, often accompanied by severe criticisms of 
their defects and deficiencies. One signal service this associa- 
tion renders is, its'taking upon itself the presenting of petitions 
to the ministry. 

The general result of the views entertained by the true 
friends of prison reformation in Germany, Switzerland, and 
Italy, is the conviction that the separate system, well organized, 
can alone strike at the root of the evil ; that considerable mis- 
understanding still prevails as to the object aimed at in the 
separate system — the principle not being sufiiciently recognised 
that the end proposed by the penalty ought to be the reforma- 
tion of the criminal. This was most ably demonstrated by the 
Attorney-General of Ireland, Mr. O'Hagan, at the Dublin 
Congress of the Social Science Association.* "While the 
prison," he says, " should ever retain its dread character of 
justly incurred penalty, still there must be eombined with this 
severity the endeavour to reform the convict." 

Everywhere it is becoming better known that where the 
introduction of the separate system has not appeared success- 
ful, the Government has been to blame, in dealing with half 
measures — from mistaken economy, neglecting the means and 
regulations on which depend the success of the separate system. 
Blame likewise rests with the prison oflicers, who do not enter 
into the spirit of the new system — they cannot understand 
that reformatory education, adapted to the individuality of the 
convict, is the desired aim in the separate system. 

* Transactions, 1861, p. 61. 
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abt. ni— genekal average. 

/^UR readers are no doubt aware, from the two articles on 
General Average which have appeared in the Law Maga- 
zine, that an attempt is being made, chiefly by mercantile men 
who are practically conversant with the subject, to bring about 
uniformity, or at least some approximation to uniformity, in 
that portion of the Law Maritime of this and other countries 
which relates to the important subject of general average. 

The inconvenient and even absurd results which follow from 
the want of uniformity on the subject must be very striking to 
mercantile men. The act or loss which gives rise to the 
right of general average, such as the jettison of cargo, or 
the cutting away of masts, is one that takes place on the high 
seas. The persons jointly interested in this act — the owners of 
the ship and cargo — are, as likely as not, persons of different 
nations. The contract which has for the moment bound them 
together, the contract of affreightment, is a contract which is 
commonly entered into and takes its inception in one country, 
while it is to be carried into completion in another country. 
These things being so, it would seem theoretically reasonable 
that the results which should follow upon the jettison or other 
act done for the common good ought, so far as the effect of 
laws is concerned, to be precisely the same, whether the ship's 
head happens, at the time when that act is performed, to be 
turned eastward or westward, — whether the ship is on her way 
from New York to London or from London to New York. 
There is, in fact, a close analogy between a jettison or similar 
act and marine salvage. Questions of salvage are settled in 
the Admiralty Court on principles of international, as distin- 
guished from municipal law ; and it is not easy to see why it 
should not be the same with questions of general average. 

It may perhaps be thought that, however valid such 
reasoning as the above may be as a matter of pure theory, the 
difficulty of carrying it into practice would be insuperable. 
Granting, it may be said, the advisability of having one uni- 
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form system^ were it possible to begin de navoy yet How will it 
be possible to force into harmony systems of law which pro- 
bably set out from the very beginning on distinct and contra- 
dictory lines of thought ? To the difficulty thus started there 
is, with reference to the subject on hand, a ready answer. 
Fortunately for the advocates of uniformity, it is the fact that 
the sea-laws of all European countries, and adoptively of 
America, have one common origin ; and all, to a considerable 
extent, agree in their leading principles, notwithstanding thdr 
somewhat wide divergence in the application of those principles. 
The common origin is that supposed fragment of Khodian law 
which is incorporated into the Koman Civil Law. The agreed 
leading principle is, *' omnium contributione sarciatur quod pro 
<nnnibus datum est." There is then a standard of universally 
admitted authority to which every question in difference may 
be referred. 

These few observations have been made in order to dispel 
any suspicion which might lurk in the minds of our readers, 
that the task which these maritime law reformers have taken 
in hand is Utopian. We now proceed to lay before them the 
draft of a Beport which has been prepared in pursuance (^ 
this aim. 

From the Report of the Proceedings of the National Associa- 
tion for the Promotion of Social Science, held in Glasgow 
in 1860, it appears that, at the invitation of the chairman of 
the Greneral Shipowners' Society in London, of the chairman of 
Lloyd's, and of the chairmen of various influential bodies in 
London, Liverpool, Glasgow, and Hull, a body of delegates 
from various parts of the world met together at Glasgow. 
There were representatives specially appointed by the 
chambers of commerce, boards of trade, and underwriters' 
associations, of Amsterdam, Antwerp, Bremen, Copenhagen, 
Lisbon, and other continental seaports. Nor was the interest 
taken, or the attendance, confined to Europe. Boston, New 
Orleans, and New York, also sent their representatives. It 
was at that time pos^ble for the two cities last named so far 
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to work in unison as to adopt the same representative ; the 
person chosen for that purpose being the very able and very 
learned judge of the Key West Admiralty Court, the Hon. 
William Marvin.* 

The immediate result of this meeting was, the adoption of 
certain resolutions, and the appointment of a committee for the 
carrying out of the objects in view. Since then, the subject 
has not been allowed to sleep. A second general convention 
of English and foreign members met this summer in London. 
Some changes were made in the constitution of the committee, 
but the work, though still in the underground stage of prepa- 
ration, is, we believe, steadily going on. As some sort of 
earnest of what may be expected, we are at liberty to lay 
before our readers the draft of a Report which has been 
adopted by the English section of the conmiittee, and is being 
circulated among the foreign members, for purposes of further 
discussion and as a basis for eventual agreement. 



Repokt. 

Se€T. I. — Preliminabt Obseevations. 

It is highly desirable that there should be uniformity in the 

* la the current niiiaber of the Home and Foreign Review there appears 
an article on General Average which will repay perusal. It is however 
disfijgured by a too obviously insular tone, and by some inaccuracies, which 
show that the writer is not well informed on the recent history of the ques- 
tion. For instance, the meeting at Glasgow, and the efforts to prepare a 
uniform code of general average, are attnbuted to the Glasgow Chamber of 
Commerce, a body which, sin^larly enough, waa one of the few public insti- 
tutions connected with shipping interests not represented on the occasion. 
It is also averred that Lloyd's have held aloof from the proceedings ; whereas 
we are bound to say that Lloyd's sent two representatives to the Glasgow 
Meeting, and that the committee of that important body had taken measures 
to be represented at the Social Science Congress in June last, (when the 
draft bill on General Average waa discussed^) but that unfortunately the 
delegate chosen for the purpose was prevented giving his attendance by an 
unavoidable accident. This mistake m the article we have alluded to is so 
far satisfactory, inasmuch as it demonstrates that the writer, however com- 
petent in other respects, does not in any way speak the voice of Lloyd's, and 
is not even acquainted with the movements of its committee^ — ^though some 
expressions in another part of the article might lead a hasty reader to a con- 
trary supposition. 
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law and practice of general average amongst all maritime com^ 
munities. 

There are two distinct causes of the diversity which at 
present exists; one, that in some countries there is incon- 
sistency in the carrying out of leading principles ; the other, 
that there is difference of opinion amongst different com- 
munities as to the leading principles themselves; so that, 
assuming each to follow out its own principles consistently, 
there would still be a divergence in the results. 

Of these causes, it would be comparatively easy to remedy 
the first ; but the work aimed at by the committee would be 
incomplete unless both were remedied. 

In the opinion of this committee, the object aimed at should 
be, to determine which among the leading principles pro- 
pounded are the true ones, and to found a uniform system on 
the consistent application of those principles. 

They think, therefore, that in order to prepare sufficient 
material for carrying out the objects of the committee, it ought 
to be determined, 1st, what ought to be the leading principles 
of general average ; and, 2ndly, what is the true and self-con- 
sistent application of those principles to classes of individual 
cases. 

They think that the following order of arrangement should 
be observed : — 1st, to define the leading principles of general 
average; and, 2ndly, to consider in detail the more impor- 
tant disputed points ; beginning with those which bear on the 
question, what claims are, and what are not, admissible as 
general average, either first as sacrifices, or secondly as ex- 
penditures, and passing on to those which concern contributing 
values and the mode of settlement. 

Sect. II. — Leading Principles. 

1. General average is a contribution made on behalf of pro- 
perty exposed to risk in a maritime adventure, to replace 
certain losses or expenses which have been incurred for the 
common benefit. 



General Average, 31 

2. In order to found a right to contribution^ the act which 
gives rise to such loss or expense must be one that is beyond 
the duties undertaken by the shipowner as carrier under the 
contract of affreightment. 

3. Under that contract, the shipowner usually undertakes 
to deliver the cargo at its place of destination, in the like good 
order as when shipped, ** the accidents of navigation," or words 
to the like effect, *^ excepted." 

This undertaking must not be understood as meaning that 
the carrier is obliged to deliver the cargo unless the acci- 
dents of navigation prevent his doing so, ue. make it physically 
impossible that he should do so ; nor yet, on the other hand, is 
it to be understood as meaning that the mere happening of 
some ^^ accident of navigation " shall be treated as releasing 
him from all obligation. 

The true view, in the opinion of this committee, is, that 
upon the occurring of any accident, the carrier, by himself or 
his servants, is still bound to do what is " reasonable" towards 
carrying out his contract; but he is not bound to make any 
step which, though in his power, it would not be reasonable to 
require of him. 

It is reasonable to require him to use, or suffer the use of, 
the ship and her tackling in that kind of service for which 
they were constructed, and this although the doing so may 
expose them to unusual risk. It is not reasonable to require 
him to destroy or permit the destruction of any part of either ; 
nor yet to expose either to unusual risk in a kind of service 
for which they were not constructed. It is reasonable to 
require him to bear all ordinary expenses in the direct course 
of the voyage. It is not reasonable to require him to bear 
extraordinary expenses caused by a deviation from that course 
made for the common safety. 

If the ship is damaged by an accident, it is reasonable that 
the shipowner should repair her at his own expense, and that 
he should do so as soon as he has the opportunity, without 
waiting till the end of the voyage. 
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Up to this point, they think that there is a common practice 
of the sea ; in other words, such a general concurrence as may 
be taken as evidence of reasonableness. 

They think it is reasonable, further, that when an article 
is by its own default the cause of the danger which renders 
its sacrifice necessary, such an article may be sacrificed with- 
out compensation. 

4. All accidental damage suffered by the ship must be 
borne by the shipowner alone : all accidental damage suffered 
by the cargo must be borne by the cargo-owner alone. 

5. Loss caused by an act which is not within the obli- 
gation of the carrier as defined above, and which is done for 
the common safety of the ship and cargo, must be made good 
as general average. 

6. In order effectually to carry out Articles 4 and 5, it is 
necessary to have some rule which shall define to what extent 
the consequences, more or less remote, whether of an accident 
or of an act of volition, shall be ascribed to the accident or 
the act. 

This rule should be the same for accidents as for acts of 
volition. That is, to whatever extent the consequences of an 
act of volition as above should be made good by contribution, 
to a corresponding extent should the consequences of an 
accident be excluded from contribution. 

The rule which should be adopted for this purpose is, that 
no other consequences shall be taken into consideration except 
those which must follow the accident or the act by direct 
physical necessity, independently of any subsequent contin- 
gent event or act of volition. 

It will be found upon examination that no less stringent 
rule will be adequate to keep the results of accident and 
those of acts of volition clear and disentangled from one 
another. 

The great majority of general average acts take place as 
consequences of some previous accidental damage suffered 
by the ship— as jettisons, or putting into port, because the 
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iftiip has sprung a leak ; and they are done under a species 
of moral necessity resulting from that accident. If^ notwith- 
standing this^ it is right that there should be a contribution^ 
f.e.5 that the morally necessary consequences of accident 
should not be connected with the accident^ the same rule 
should be applied to die morally necessary consequences of 
an act of volition. 

The maxim^ eatita prosima non remota spectatur, is ap- 
plicable> therefore^ to the international law of general average. 

7. There is a diff<rarence of opinion on the following ques- 
tion: — 

In order to constitute a general average act^ should the 
motive for it be '* the common safety^** in the sense of safety 
from the danger of total loss^ or *^ the common benefit" — ^in 
other words, the completion of the common adventure? 

Supposing, for example, that at a given point in the voyage 
some portion of the property is in physical safety, but that it 
is necessary to make some sacrifice, or incur some extraor- 
dinary expense, in order that the ship and cargo may reach 
their destination in company, ought the portion which was 
then so far in safety to contribute as for a general average? 

The existing English practice is based on the opinion that 
it ought not. Some consider this opinion erroneous. 

The argument in support of the English practice is : — 

Contribution should be in proportion to benefit intended 
or derived. If the alternative of the act be a total loss, that 
benefit is represented by the full value of the property: if 
otiierwise, it is represented by the difierence between the 
position of the property in case the act be performed, and its 
position in case the act were not performed. In the case 
supposed, some portion of the property is already in safety, 
and consequentiy is either not benefited at all by the act, 
or at least not benefited (as the remainder is) to the fall extent 
of its value. Consequently, such portion should not con- 
tribute, as to a general average, upon its entire value. 

It has been argued on the other side : — 

VOL. XIV. — NO. XXVII. J> 
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By the contract of affireightment, so long as it remains in 
force^ the ship and cargo are so linked together during the 
voyage that neither of them can be said to possess any pecu- 
niary value at any middle point in it; for the shipowner 
cannot withdraw his ship, nor the cargo-owner his cargo, so as 
to derive any pecuniary benefit from it, until the termination 
of the adventure* Hence an act, which has for its object the 
completion of the voyage, may be said to redeem both ship 
and cargo from a state of pecuniary worthlessness, and so to 
benefit both, together with the freight, to the full extent of 
their respective values. 

To this it is answered : — The question, whether benefit has 
been derived from an act, can only be determined by sup- 
posing an alternative, and considering how the case would 
have stood had the act not been done. Here, had the act not 
been done, the contract, quoad the original ship, would have 
been at an end ; for it would then have been impossible that 
the goods should have been carried in the original ship to 
their destination. In that case, some portion of the cargo 
would exist in physical safety, set free from the contract, 
and having some pecuniary value. 

It is replied: — That is not so ; but, if the act in question be 
not done, the contract still subsists, and all parties are there- 
fore at a dead lock, for neither shipowner nor cargo-owner 
would have a right to touch his property. Hence, an act 
which removes this state of things is an act which benefits 
the whole property to the entire extent of its value. 

It will be found that this controversy affects several prac- 
tical questions. 

Sect. III. — Definitions. 

In conformity with the principles laid down^in Sect.' II. the 
definitions suggested are as follows : — 

8. A general average act is an act which is outside the 
carrier's duty to the cargo under the contract of affreight- 
ment; which, in consequence of extraordinary danger, caimot 
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judicionaly be left undone ; by which is contempkted extra* 
ordinary expenditure, or the sacrifice of such properly as is 
not through its own default itself the cause of danger; and 
for which act the motive is — 
(On one view) the common safety of the ship and 

property on board. 
(On the other) the arrival of the ship and cargo in 

company at the port of destination, or at the nearest 

port thereto which it may subsequently be found 

practicable for them to reach together. 

9. A general average is a contribution which is to be made 
(the property sacrificed, if any, taking its share rateably with 
the part preserved) to replace whatever loss or expense is the 
direct and necessary effect of a general average act. 

Sect. IV. — Saobifices. 

Following the order of arrangement laid down in Sect. I. 
the committee passes on to the disputed points bearing on the 
question — what losses are, and what are not, admissible as 
general average. These may be divided into two classes — 
Sacrifices, and Expenditures. 

A. — Sacrifices of Cargo. 

10. Cargo sacrificed on account of its vice propre. — Cargo 
which is jettisoned or otherwise sacrificed because from its 
own putrefaction, or from sea damage suffered by it, it has 
become dangerous or unfit to be carried, as heated hemp 
jettisoned for fear of ignition, ought not to be made good by 
contribution. 

For, the article is by its own default itself the cause of the 
danger. 

11. Jettison of deck cargo. — In trades where there is a 
custom to carry goods on deck, as in the timber trade, and 
with live stock in certain coasting voyages, is the jettison of 
such articles allowable as general average ?. 

D 2 
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Some oo^tend that eaxgo which is thus oarried in it9 
customary phjce, cannot be said to be in an improper jdaee^ 
and consequently ou^t to be made good if fiacrificed. Othem 
think that on account of the difficulty of determining tha 
questions as to custom which might ariscj^ deck-load jetti9on 
should be excluded in all cases. 

Cargo carried in a poop ot deckhouse which ia built in with 
tiie frame of the ship^ and cargo caarried in the cabin^ where 
the doing so i& customary, should be treated as underdeck 
cargo. Cargo in temporary deckhouses, Cff housea other than 
the aboTO, should be treated aa on. deck. 

12. Damage ia cargo in effecting jettison.--^n prinotple, all 
damage which the eai^o necessarily raffers aa the effaetjef 
making a jetiiaon ior the common safety, ought to be treated 
as a part of the loss by jettison. 

Hence, if a sea ii shipped while the hatches are opened to 
effect a jettison, and the water going down the opening 
damages other goods, all damage which can be clearly traced 
to this cause is on principle allowable as general average. 

As a rule of practical convenience, however, it would perhaps 
be well to exclude such claims, on account of the difficulty of 
proving the real cause of damage, and the abuses to which that 
difficulty may give rise. 

Damage done to cargo from the derangement of stowage 
consequent on a jettison, as by chafing and breakage of flour 
barrels loosened by removing portions of the tiers, is not 
allowable as g^ieral average. This is on the ground that it is 
an uncertain and remote consequence of the jettison* 

18. Damage to cargo by a forced discharge.-^l{ cargo is 
discharged into lighters to float a stranded ship, or for a 
similar reason is tkrown out upon a beach, and is partly lost or 
damaged, either in this process, or whilst being carried a^iere 
in the lighters, such loss or damage, being the effect of an 
exposure to exiaracMfdinary liA for the conpnon safet^^, is 
allowable as general average. 

Ought the same rule to be appKed, when goods «re damaged 
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hj being discharged at a pmrt of ^refuge in the maimer 
costomajry at tiiat port? 

Wi1& most kinds of goods^ there seems to be no reason why 
such a discharge should necessarily cause damage ; otherwise^ 
all cargoes destined for the p(»rt in qiiestum^^would necessarily 
arrive damaged, which it would be absurd to suppose* If> then> 
damage takes place, it must be through some accident or 
carelessness. 

There are, however, some kinds of goods which require a 
peculiar' mode of handling or treatment in discharging, such as 
can only foe given at ports where the importation of such goods 
is customary. This is the case, for example. With salted hides. 
The discharge of such goods at a port where the propet treat'*' 
ment is not practised, necessarily involves the damaging of 
Ihem. 

This, however, is an es:eeptioimt ease^ and, h^ out opimon, it 
is expedient, though certainly a hardship on the ownei^ of it, 
that this special risk, arising from a peculiar tenderness of the 
article itself, should fall on the proprietor of it, and not be 
brought into contribution. 

On the whole, therefore, this committee recommend for 
adoption Ae Glasgow resolution of this head, iria?. :— 

'< lliat the damage d(me to cargo, and the loss of it and of the 
fr^hi in it, resulting from discharging it at a port on 
refuge in the way usual at that port with ships not in 
distress^ ought not to be allowed in general average.'^ 

14. Damage t& cargo in extinguishing a Jife.~On this head 
they concur with the (Basgow resolution, tiis. :-^ 

'' That the damage done to iMp, cargo, and freight in 
extsnguisMng a fire, ought to be dlowed in general 
average/' 
In estimating the damage done to cs^go by Water poured 
down to put out a fire, it would be proper to exclude such- 
packages as were actually ignited when the water reached 
them. 

15. L&ss on cwgo by being sold to raise fknds.-^ln some 
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countries such a loss is allowed as general average. The 
committee consider that it should be treated like a bottomry 
premium^ i.e., should be apportioned over the expenses to 
defray which the cargo was sold. 

The profit, if any, belongs to the proprietor of the goods 
sold, for the proceeds remain at all times his property. 

B. — Sacrifices of Ship^s Materials, 

^ 16. Cutting away of wreck. — When a ship's mast has been 
carried away, and the wreck is afterwards cut away because 
it endangers the ship and cargo, they are of opinion that 
the loss by cutting away ought not to be made good by 
contribution. 

Some hold that this is correct on principle; on the ground 
that the wreck, under such circumstances, is to be regarded as 
the cause of danger, and, being as it^were an intruder, may be 
got rid of without compensation. 

Others, who dissent from this view of the principle, (arguing 
that the intrusion was involuntary and innocent, and that we 
should look to the state of facts at the moment of making 
the sacrifice, and not to any antecedent circumstances,) still 
concur in holding that such claims should be rejected, on 
account of the practical difficulty of setting a value upon 
articles in such a position. 

17. Damage by scuttling a ship to put out a fire. — The 
conunittee are of opinion that all damage which necessarily 
follows such an act ought to be made good as general average. 

It has been suggested that, on account of the difficulty of 
defining the extent of such damage, it would be well to limit 
the allowance to the mere repairing of the scuttle-holes, or 
other damage actually done in the act of cutting them. They 
are opposed to this limitation. 

If a ship, when thus scuttled, subsequently suffers damage 
in a gale, this further damage ought not, they think, to be 
made good by contribution, although^ such damage might not 
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have taken place had the ship not been on the ground. For, 
of that damage, the gale is the direct cause, the scuttling 
only the remote occasion. 

All damage, however, which is the result of ordinary 
weather acting upon the ship at any time whilst she is un- 
avoidably aground after being thus scuttled, should be brought 
into general average. 

18. Damage by intentional stranding. — If a ship is inten- 
tionally run ashore, to avoid capture or sinking, they think 
that, as a matter of pure principle, the damage caused by the 
running ashore ought to be allowed as general average. 

When the running ashore is to avoid capture, they see no 
reason why this principle should not be carried out in practice. 
The extent of damage allowable should be determined on 
the principles laid down above for the case of scuttling a 
ship that is on fire. 

When, however, the running ashore is to avoid sinking or 
stranding elsewhere, some are opposed to the allowance 
of euch damage, on the following grounds : — They think that 
great abuses would be likely to result from such allowance. 
In the great majority of cases, intentional stranding means 
only putting the ship ashore in one place instead of another. 
This measure ought to be, and usually is, only resorted 
to when the situation of the ship is desperate. When that 
is so, the ship herself is really benefited by the act, so that it 
is scarcely accurate to say that there is a sacrifice of anything. 
There must frequently be extreme difficulty of determining 
what portion of the damage suffered by the ship, which in 
most cases was already leaky, is properly attributable to 
the stranding. Others do not think that these reasons 
are sufficient to justify a departure from correct principles. 

If any plan could be suggested by which the admission 
of such claims could be guarded against abuse in practice, 
whether by limiting it to certain clearly defined exceptional 
cases, or by any other practical limitations, the committee 
would gladly take such a plan into consideration. 
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Two raeh plana have been suggested^ neither of which 
appears to them satisfactory. 

One plan is that laid down in the Glasgow resolution, and 
re-adopted in the '^ Projet de Code " brought forward by 
Messrs. Engels and Van Peborgh, viz. : — 
** That, as a general rule, in the case of the (intentional) 
stranding of a vessel in the course of her voyage, the 
loss or damage to ship, cargo, or freight, ought i^ot to 
be the subject of general average ; but without preju- 
dice to such a claim in exceptional cases upon dear 
proof of special facts.'* 

The objection to this rule is, its extreme vagueness. 
What is an *' exceptional case," and what are ** special facts," 
are not defined. Unless this is done, it may be feared that 
an '^ exceptional case" will in practice come to mean, a case in 
which the ship is not insured. But, the moment one attempts 
to define either of these expressions, the extreme difficulty of 
framing distinctions which can be worked in practice comes 
into view. The Glasgow resolution therefore really setties 
nothing. 

The other plan is that laid down in the new German Code, 
viz.: — 
^' When the ship has been purposely run ashore, but only 
if prevention of sinking or capture was thereby intended, 
the damages caused by the stranding belong to general 
average." But, " an average distribution is not made 
if the ship which has been stranded to avoid sinking is 
not got off, or after being got off is found incapable of 
repair." 

The objection to this is theoretical. Whether the act of 
running the ship ashore is or is not a general average act, 
ought to be determined upon the facts existing at the time 
of running her ashore, not upon subsequent contingencies. 
According to the German rule, if a ship is slightiy damaged 
by running her ashore, the loss is made good ; but if a more 
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aerious damage is done by llxe flame caufle, nothuig is made 
good. 

If it be determined that damage by intentional stranding 
shaU be brought into general ayerage^ the committee suggest, 
as a practical limitaticm, that whenev^ a ship is run ashore 
because she is leaky, the entire cost of stripping, caulking, and 
resheathing, when this is done, shall be excluded from general 
average'; on the assumption that, if the ship was leaky enough 
to justify the runziing ashore, these repairs would haye been 
requisite in any case. 

19. Damage by carrying a prees of sail. — The act of 
carrying a press of sail, when this is requisite, whether to 
avoid imminent danger or no, should, they think, be held to 
be part of the ordinary handling of the vessel; and the 
damage thence resulting should not be made good by contri- 
bution. 

Sect. V. — Extraobdinary Expenses. 

20. Port of refuge expenses. — When a ship, being in dai^er 
of total loss, owing to sea-4amage, deaths or sickness of the 
crew, or want of provisions or water, is taken into a port of 
refuge, the act of bearing up for such port is a general average 
act ; and this is so, whether the remote occasion ci the ship's 
disabled state have been a sacrifice or an accident. 

This follows from the rule as to oonsequences laid down in 
Art, 6. The putting into port does not follow from the 
disabled state of the ship ^^by direct physical necessity, 
independently of any subsequent act of volition." 

There is a difference of opinion as to how far the conse- 
quences of the act of bearing up for the port of refuge should 
be made good by contribution. 

This difference results from the difference of opinion, pointed 
out in Art 7, as to what is the real motive for a generid 
average act. 

Those who hold that a general average act must be an act 
done for '^ the common safety," hold also Uiat the act of bearing 
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up for a port of refuge is only a general average act in bo far 
as it is done with the motive of placing the ship and cargo in 
safety; that " safety " means physical safety, or that state the 
alternative of which is a total loss ; and that, when that state 
has been reached, the motive of that which is properly the 
general average act, has been completely attained; consequently 
that whatever is done subsequently must be done from some 
other motive. 

Applying therefore the rule as to consequences which is laid 
down in Art. 6, they hold that the act of coming out of the 
port of refuge, and the expenses consequent on doing so, do not 
follow from the act of going into that port ** by direct physical 
necessity, independently of any subsequent act of volition," 
In other words, the coming out of port is connected with the 
going in very much in the same way as the going in was con- 
nected with the previous accident ; and if we are to have the 
same rule for tracing the consequences of accidents, and the 
consequences of acts of volition, then, since the going into port 
is held to be no part of the accident, the coming out again 
should be held to be no part of the going in. 

Those who take the opposite view draw a distinction between 
* the case in which the carriage of the cargo in the original ship 
ceases at the port of refuge, either because the ship is incapaci- 
tated from carrying the cargo farther, or because the cargo is 
unfit to be carried, and the case in which the joint adventure is 
continued. In the former case, they hold that the general 
average terminates so soon as the ship and cargo are separated 
from one another; but, in the latter case, that it continues 
until the vessel is again set upon her voyage. 

The argument in support of this view is as follows : — The 
ship and cargo being bound together by the contract of affreight- 
ment, so that, if at any point short of the place of destination 
the ship is able to carry on the goods and the goods are fit to be 
carried, the shipowner cannot withdraw his ship nor the cargo- 
owner his cargo, it follows that at that point neither ship nor 
cargo are of any pecuniary value to its owner ; and the only 
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legitimate way by which either can be restored to a state of 
pecuniary value is, by prosecuting the voyi^e. Consequently, 
on this view, the expense of reloading the cargo, and the out- 
ward port charges, are expenses incurred for the conunon bene- 
fit of the ship, freight, and cargo. 

21. Wages and provisions of the cr^tr.— When there is a 
general average from putting into a port of refuge, ought the 
wages and provisions of the crew, during the ship's detention, 
to be allowed as general average? 

This item forms one out of a class*of losses, incidental more 
or less directly to the putting into port, none of which are in 
this country, and none of which, except the item now in 
question, are in any country brought into general average. 
These are, the loss of the use of the ship during that detention, 
her wear and tear whilst detained, the loss of interest on the 
sale of the cargo from the prolongation of the voyage, and, in 
many cases, the loss of the season or of the market resulting to 
tiie cargo-owner from the same cause^ All these are pecuniary 
losses ; and all, with the exception perhaps of the last-named, 
are as directly and necessarily incurred in consequence of the 
detention in port as is the cost of maintaining and paying the 
crew. 

On principle, therefore, it would seem that either none, or 
all, of these incidental expenses ought to be brought into 
general average. The item of loss of market may be more 
questionable : still, in the case of a cargo destined for a par- 
ticular season — e.g. fish going to a Spanish port to arrive 
during Lent — ^the loss of market resulting from detention is 
as much a matter ^of certainty as any other of the items 
specified. 

Some are ot opinion that all these losses should be excluded 
from general average, as being merely incidental to, and not 
the direct effects of, the act of putting into the port of 
refuge. 

Others dissent from this view on practical grounds ; holding 
as an undeniable fact, that very often, where the wages and 
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proyiaiona of the orew are not bond fide admitted, attemptd, 
and in most cases only too sucoessful, are made to bring these 
items into the account, under the denomination of kbour- 
age, &c. 

Sect. VI, — The Contbibxjtiobt. 

On this head there are only two questions which the com- 
mittee think it necessary to consider in this report : — 

22. Contributing values. — Ought contribution to be made 
upon the values ultimately saved ; or ought it, in the case of 
expenditure, to be made upon the values as existing at the 
place where the expenditure was incurred ? 

Jettisons, and all sacrifices which are not replaced until the 
termination of the adventure, ought to be contributed for upon 
the ultimate values ; that is, upon the values at the place at 
which the shipoTihier parts with the cargo. Ought the same 
rule to apply where there has been an outlay of money at 
a port of refuge ? 

In favour of taking the values on the spot, it is argued 
that:— 

Whoever makes the outlay in question, does so as agent for 
all. The object of making it is to bring the property into 
safety, and that object has been attained. Consequently, the 
liability of each con^butor really attaches at the moment 
when the payment is made. If the general average is not 
collected immediately, the delay is merely for practical con- 
venience, and should not affect tiie results. But, if tiie parties 
are once liable, no subsequent event can take away or increase 
that liability. If the whole property is subsequently lost, the 
entire expenses ought not to be thrown on the person who 
may happen to have advanced the money in the first instance. 
If some of the property be subsequently damaged, that fact 
ought not to affect the proportion in which each con- 
tributes. 

The value, at a port of refuge, of cargo which is destined 
for another place, should be, not its selling value on the spot, 
but its vaiue at its port of destination, supposing no accident 
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on the Way^ but with a deduotion for the ezp^tse aad risk of 
eonTeyiBg it thither. 

On the other side it is argued that — 

As a matter of theory : — The expense at the intermediate 
port is incurred with the motive of enabling the ship and cargo 
to reach their common destination. It is for the sake of this 
ultimate result that the expenses are incurred. This result, 
therefore, should in all cases be the basis of contribution. The 
liability to contribute cannot^ if this be so, attach immediately 
on the incurring of the expense, because it cannot at that 
period be determined who are^the parties really liable, that is, 
in what proportion each derives a share of that ultimate 
benefit, for the sake of which tibe expense was incurred. 

As a practical question : — The rule of baring contributions 
on ultimate values is the more likely to work welL It would 
be difficult or impracticable in any event to recover a contribu- 
tion to general average exceeding the value of the property 
ultimately saved* Wheu goods arrive sea-damaged, it would 
in some cases be difficult to determine what portion of the 
deterioration has occurred subsequently to the sailing from 
the port of refuge. 

The force of the practical argument is not denied ; but it 
would be well if the theoretical question could be determined. 

This question depends on that raised above, whether the 
true motive for a general average act is to obtain physical 
safety^ or the completioai of the adventure. 

23. Deductions from freight. — ^What deductions ought to be 
made firom the contributing value of the freight ? 

Theoretically^ the ccmunittee think the deductions ought 
to be that portion of the crew's wages and of the port charges, 
the liability for which is contingent upon the earning of the 
freight. Consequently, advance wages, and port charges at 
the landii]^ p<Hft, ought not to be deducted. 

For practical convenience, some are in favour of deducting 
a umfona proportion of the freight, as representing these 
evpensea 
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On the whole^ the committee do not think the practical 
difficulty sufficiently great to justify a departure from correct 
principle. 

By order of the committee^ 

BiGHABD Lowndes, Secretary. 
International General Average Committee, 
\&, Fenchurch Buildings, Fenohurch Street, London, E» C 
October lOth, 1862. 



Art. IV.— the OFFICE OF LORD-LIEUTENANT 
AND HIS DEPUTIES. 

OOME two years since. Lord Lyttelton, the Lord Lieu- 
tenant of Worcestershire, being desirous of obtaining 
exact information as to the history of the office, and the duties 
of himself and his deputies, addressed a letter of inquiry on 
the subject to Mr. John Harward, clerk to the Lieutenancy 
of the county. Mr. Harward's reply, which was delayed by 
the difficulty experienced in obtaining the requisite information, 
has been communicated by his Lordship to the Law Maga- 
zine, and we have much pleasure in laying it before our 
readers as a minute and, we believe, trustworthy description 
of the origin and prerogatives of an ancient county office, 
passed over by Blackstone and other legal writers with a very 
cursory notice. We have prefixed to Mr. Harward's letter 
the communication addressed to him by Lord Lyttelton, as 
the latter contains the particular questions to which the former 
furnishes a reply. 

LoBD Lyttelton to Mr. Harwabd. 

Hagley, Stourbridge, 2WA December, 1860. 
Dear Harward, 

You have not yet told me what the Deputy Lieutenants 
are to do at their annual meetings. It seems to me that they 
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will sit and stare at each other. I am very much obliged for 
your promised sketch of the duties of a Deputy Lieutenant ; 
but as you are about it I will ask you to extend somewhat the 
scope of it and make it include the legal relations of the Lord 
Lieutenant with his deputies^ and indeed the legal position of 
the Lord Lieutenant now generally. I have always thought 
that legal position rather singularly indefinite^ and that the 
real importance of the office rests wholly on mere usage and 
convention for which there is no written authority of any kind 
to be found in any book or document. For its real importance 
is — First, in the general pre-eminence which he is allowed, 
and which many people believe to extend even to his taking 
ceremonial precedence of the High Sheriff (which it certainly 
does not). Second, in his virtually appointing magistrates. 

This, by far the most real part of his power, in fact has, I 
apprehend, no legal existence or sanction whatever. If any- 
thing, he does it, or is allowed and requested to do it, as *^ Gustos 
Botulorum," which is a distinct office from Lord Lieutenant. 
The proper duty of said Gustos, as defined by the title itself, 
I3 utterly insignificant. So much for the civil duties. The 
military functions relating to the militia, yeomanry, and 
volunteers are of course legal and formal, as he grants the 
commissions. Now as regards these functions, the natural 
sense of the Militiia Act of 1802 would be that Lords Lieu- 
tenant were actually for the first time created by that statute. 
I apprehend this is certainly not the case : but I should be 
very glad of any researches you may be able to make which 
would show clearly the legal origin and history of the name 
and military functions of the Lord Lieutenant. So about the 
Deputy Lieutenants. They, I am inclined to think, are 
really for the first time created by the Militia Act, and their 
duties and position for the most part expressly specified in 
that Act. I believe many persons think that they have no 
other legal functions or obligations but this, apart from mere 
orders of Secretaries of State, &c., which is clearly erroneous 
as to the statute law ; for the General Volunteer Act, 44 



48 Lard Lieutenancy. 

Geo. IIL5 cap. 54> imposes on them many iq>eeifie duties^ an<} 
implies a general obligation to 9ee to the execution of the Act. 
There i85 however^ a point strictly of legal construction on 
which I should be glad of your deliberate opinion. By the 
3rd section of the Militia Act^ the Crown may authorize three 
Deputy Lieutenants to do all such things as might lawfully be 
done by the Lord Lieutenant^ and a similar power is given ta 
the Lord Lieutenant himself by 46 Geo. III., cap. 90, sec. 45. 
Now remembering the object of the Militia Act, and that the 
Volunteer Act in particular was subsequent to it, is this 
power limited to militia purposes ? or does it include all legal 
functions of the Lord Lieutenant whatever they may be? 
Also, in the 2nd section of the Militia Act, what is the legal 
force of the word " their " Deputy Lieutenants ? General 
deference and attention to instructions, &c., is always given 
by the Deputies to the Lord Lieutenant: but, as in the other 
matter, c<»nmon usage and convention has so much to do with 
it that I should be Very glad to know what legal claim there 
may be to require any such subordination from them. Any 
information on the general subject, as far as written authority 
is concerned, which you may happen to meet with I should be 
very thankful for. Yours truly, 

Lyttelton. 

Mb. Ha&wabd to Lord Lyttbi^ton. 
My Lord, 

I have at length the honour to submit to your Lordship my 
Beport on the Offices and Duties of Lord Lieutenants and 
their D^uty Lieutenants. The time I have taken to prepare 
this Beport, will, I fear, seem large indeed compared with the 
results embodied in it. The subject is, however, beset with 
dijBiculties, and it has received more meagre treatment than 
any other of like importance within my knowledge. A refer- 
ence to the title, and a mere glance at the probabilities ccm- 
nected with its origin, are all the information afforded by the 
usual sources of ready information on like questions. 
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The origin of the office/ like all those of ancient date, is 
involved in some obscurity, but I trace its root in the Anglo- 
Saxon Ealdorman or Duke. The word itself denotes both 
civil and military pre-eminence. 

The powers and dignity of the Ealdorman doubtless differed 
in di^rent Saxon races and kingdoms. This indeed was 
necessarily so from the connexion of this officer with territorial 
government. In 814 we find that the kingdom of Kent 
had three of tiiese officers^ whilst Mercia had sixteen. The 
Ealdorman was inseparable from Ids shire, and as conquest 
increased or diminished l^e number ^of shires comprised in a 
kingdom, so the number of these officers increased or dimi- 
nished also. Every freeman in the county was bound to attend 
the Ealdorman's court and military muster. 

The laws of Edgar enact as follows : — ** Twice in a year be 
a shire moot held, and let both the Bishop of the shire and 
the Ealdormsm be present, and there expoimd both the law of 
God, and of the world." This shire moot, or folk moot, was 
viewed with great reverence, and heavy fines were inflicted 
for any breach of the peace thereat. I may not omit to men- 
tion, by way of caution, that in the year 780 the Ealdorman of 
Northumberland was, by tiie other officers of the county, 
burned^ because he had been guilty of cruelty and oppression 
in the exercise of his judicial functions. 

In 825, an interesting trial took place at Worcester in the 
presence of Hama, the woodreeve, who attended for Eadwulf 
the Ealdorman. The public officers had encroached on certain 
rights of pasture belonging to Worcester Cathedral, and the 
Bishop, having given security, attended to make good his claim 
on oath. Other documents are extant showing that the 
Ealdorman really stood at the head of the justice of the 
county, and that he doubtless had the power of holding plea 
and proceeding to execution both in civil and criminal cases. 

That the Ealdorman was the military leader of the county 
is equally dear ; true it is that he had armed retainers of his 
own, but he was also the leader of the armed force of the 
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fihlre, and often we read of his leading, in Saxon times, the 
posse comitatusy or levy en masse of the freemen of the county, 
to repel invasion, or to exercise the functions of the higher 
police. 

That the Sheriffs were at that time the Ealdorman's subor- 
dinate officers both in a civil and military point of view, I 
cannot doubt. 

. The Ealdorman's dignity appears to have been supported by 
grants of lands — which at first passed with the office — a share 
.of fines and voluntary offerings, and, in addition to these, here- 
ditary lands or personal grants from the Crown. In 855, 
•Ealhhan, Bishop of Worcester, and his chapter, gave eleven 
hides of land to Edelwulf and his duchess, for life, on condition 
that he would be a good and true friend to the monastery. 

The nobility, power, and wealth of the Ealdorman doubtless 
secured to him a brilliant position. The whole executive 
government^ in fact, was an aristocratical association of the 
Ealdormen, with the King for President. 

The appointment of the Ealdorman was part of the King's 
prerogative. The office was in general held for life, subject 
to expulsion for treason and other grave offences ; but the 
appointment seems to have always received, and it indeed 
probably required, the sanction of the higher nobles> whilst 
the Ealdorman was installed by the superior shire authorities. 

A great chaQge, both in the supreme and local governments 
of the country, necessarily followed the Norman Conquest. 
The Ealdorman was, from his power, obnoxious to the new 
governments ; but the same objection did not apply to his 
subordinate officer, the Sheriff, and hence the extinction for a 
time of the one office, and the increase in dignity of the other. 
The Sheriff, too, was popular with the people, who in him 
recognised at least a remnant of their former institutions. 

The creation of the office of Custos Rotulorum, which 
relates exclusively to civil duties, was in part a return to the 
civil supremacy of the Ealdorman. This office is noticed 
piuch earlier than that of Lord Lieutenant, and it was clearly 
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in existence prior to the 25th Edward III.^ inaemuch as the 
Gustos Botulorum of the County Palatine of Lancaster is 
appointed by the Crown in right of the duchy. 

The appointment to this office was originally vested in the 
Crown, by virtue of its royal prerogative as declared by the 
37th Henry VIIL, c. 1., and though transferred to the Lord 
Chancellor by the 3rd Edward VI., c. 1., was restored to the 
Crown by the 1st William & Mary, c. 21. The Custos is a 
justice of the peace, and by custom, if not by virtue of his 
appointment, the chief of the justices ; for Lambarde, in his 
Eirenarcha, p. 371, says, that among the officers he hath 
worthily the first place, both for that he was always One of the 
quorum, for the most part picked out either for wisdom, coun- 
tenance, or credit. Blackstone, in his Commentaries, Book 4, 
c. 19, s. 7, treats him as the first civil officer in the county. 

The creation of the office of Lord Lieutenant was, I believe, 
in like manner a partial return to the military supremacy of 
Ealdorman. This office, according to Blackstone, was first 
created about the reign of Henry VIII., or his children, and 
superseded the old Commission of Array. Hallam, in his 
Middle Ages, Volume I., page 552, treats it as having been 
created in the reign of Mary ; but this is probably incorrect, 
as the office of Lieutenant (which is the term generally used 
in Acts of Parliament) is recognised in the 2nd & 3rd Edward 
VI., c. 2. In the 3rd & 4th Phil. & Mary, c. 3, the same 
officer is called Lord Lieutenant. Hallam, too, treats the 
office as a revival of the ancient local Earldom or Comitatus, 
but does not cite any authority for it. 

The office is treated both by Blackstone and Hallam as a 
military one; and the statutes above referred to, as well as the 
13tb Car. II., c. 6, have reference to the military defence 
of the realm. The latter Act was passed after the Restora- 
tion, to recognise the right of the Crown to the sole power 
and command of the militia ; and by the 13th & 14th Car. 
II., c. 3, s. 2, the Crown is authorised to appoint Lieu- 
tenants for the difierent counties. As Lieutenants had clearly 
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been previously appointed by the Crown, I am inclined to 
think that this Act would be considered only as declaratory of 
the right to appoint Lieutenants, and it was probably passed 
in order to define and restrict that right ; hence Lieutenants 
appointed under it were appointed only for the purposes of 
the Act, and the appointment consequently only confers upon 
them the power and duties defined by the Act itself. That 
Act was, however, subsequently repealed, and ultimately, by 
the 42nd Geo. III., c. 90, a similar power was given to the 
Crown, and under it the present Lord Lieutenants are ap- 
pointed, and by it, their duties and powers are, I conceive, 
defined, except so fiEur as further duties or powers are cast upon 
or given to them by the different subsequent Militia and 
Volunteer Acts. 

Having thus shortly traced the origin of the two oflices of 
Custos Botulorum and Lord Lieutenant, I will endeavour to 
deal with your Lordship's questions, premising that of latie 
years the two offices have been conferred upon the same 
person, who in common parlance is termed the Lord Lieu- 
tenant only. 

I have been unable to find any direct authority for the 
general pre-eminence which is allowed to the Lord LieU'- 
tenant, but I conceive that such pre-eminence is in a great 
measure attributable to the office strictly so called, as al- 
though I find that the Custos Botulorum is treated as first 
among the justices, (see Lambarde supra,) I do not find any- 
thing in that office which would be likely to give him general 
pre-eminence. Your Lordship is, I think, right in treating that 
pre-eminence as the creature of custom, but it is a custom in 
all probability based upon tradition of the early importance 
of the office. It clearly does not now give precedence over 
the Sheriff, who is treated by Blackstone and others as the 
first man in the county, and superior in rank to any nobleman 
therein. (1 Blackstone's Commentaries, p. 343, and Tomlin's 
Law Dictionary, citing Camden's Brit.) I am not aware of 
any express authority conferring upon the Lord Lieutenant 
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the right to appoint^ or rather to nominate magistrates for his 
county. Strictly^ all magistrates are appointed by the Crown 
at the discretion of the Lord Chancellor, (1 Inst 174, 175,) 
and I conceive that the power or privilege exercised by the 
Lord Lieutenant rests merely in custom created as before- 
mentioned. It must, I think, be attributed, as your Lordship 
suggests, to the office of Custos Botulorum, as it is at any 
rate probable that the power of nominating magistrates would 
have been delegated to the chief of the justices, as one of the 
chief civil officers, rather than to the chief military officer 
in the county, but I am not able to carry this point beyond 
conjecture. The official duties of the Custos, irrespective of 
his duties as a magistrate, consist in his appointing the clerk 
of the peace, and keeping the rolls or records of the peace 
of the county, as will be seen in Lambarde's Eiren., Book 4, 
and beyond these I am not aware of any duties incident to the 
office. 

With regard to the existing powers jand duties of a Lord 
Lieutenant, I am not aware of any official powers or duties 
unconnected with the defence of the realm, and the quelling 
insurrection, &c., and I conceive that all the powers and duties 
which, he now possesses, oi* can be called upon to perform, have 
in a greater or less degree reference to the militia, yeomanry, 
and volunteers of the county. These powers and duties 
resolve themselves into two heads ; the one consisting of the 
powers and duties of the Lord Lieutenant without the assist- 
ance of any of the Deputy Lieutenants, and the other of his 
powers and duties as forming the chief member of a meeting 
of the Lieutenancy. 

As to the first of these heads, these powers and duties 
mainly relate to putting in motion the machinery of the Acts 
regulating the militia, yeomanry, and volunteers, and to call- 
ing them out under the direction of the Crown, either for the 
defence of the realm, or the quelling of insurrection, &c The 
following statement will show what are the principal powers 
and duties thrown upon the Lord Lieutenant by those Acts. 
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The Lord Lieutenant has the appointment^ subject to the ^ 
disapprobation of the Crown, of the Deputy Lieutenants (42 
Geo. III., c. 90, s. 2), and of the colonels, lieutenant- 
colonels, majors, and other officers of the militia (s. 2) ; has 
the chief command of the militia (s. 5) ; may, under the direc- 
tions of the Crown, displace the Deputy Lieutenants and the 
officers of the militia (s. 17); has the appointment of, and the 
power of displacing of the clerk of the general meetings of 
Lieutenancy (s. 18). He, with two Deputy Lieutenants, can 
call extraordinary general meetings of the Lieutenancy 
(s. 21); may administer oaths required to be taken in the 
execution of the Act (s. 67); may act as commander of the 
militia when there is no other colonel (s. 72) ; may, with the 
approbation of the Crown, appoint surgeons to the militia 
(s. 78); may, on the recommendation of the colonel, appoint 
qusurtermasters (s. 79); may appoint additional drummers 
(s. 85) ; may join with the colonel or commandant in 
recommending sergeants, &c., for pensions from Chelsea 
Hospital (s. 86); may require carriages to be impressed 
for the militia on march (s. 95) ; shall embody the militia . 
when directed by the Crown (s. Ill and 141), and shall issue 
orders accordingly (s. 114); when militia embodied, shall 
issue orders to the clerks of subdivision meetings to make 
returns of all persons enrolled (s. 129 and 141); shall issue 
orders for assembling the men (s. 130 and 141) ; shall appoint 
the first subdivision meeting for balloting (s. 132 and 141) ; 
shall transmit annually certified returns of the militia to the 
clerk of the peace (s. 157) ; shall give certificate to the clerk 
of the peace in case of deficiency of quotas (s. 158) ; may 
appoint, with the approval of the Crown, a Vice-Lieutenant 
during his absence (46 Geo. III., c. 90, s. 45); with approbation 
of Secretary of State, shall appoint places for exercises (15 & 
16 Vict, c. 50, 8. 28); may represent to Quarter Sessions that 
place provided for militia stores is unfit (17 & 18 Vict,, 
c. 105, s. 2); in conjunction with colonel, may approve of 
purchase of storehouses (s. 4); when required by one of. 
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the Secretaries of State^ may unite portkms ef militia in two 
counties to form artillery corps (23 & 24 Vi^^ c 94^ s. 1); 
when required by one of the Secretaries of Stste, shall sum- 
mon general meetings of the Lieutenancy to alter existing 
subdivision (23 & 24 Vict.^ c. 120^ s. 1); shall appoint 
place for holding subdivision meetings (s. 5). 

In addition to these powers^ the Lord Lieutenant has the 
appointment of the officers of the yeomanry ai^ volunteers, 
as the power seems to be recognised by the Volunteer Act of 
1804, though not expressly given by it. He may summon 
volunteers in case of invasion, &c. (44 Geo. IIL, c. 54, s. 22 )j 
and on other occasions in case of riots, &c. (s. 23) ; may 
make orders for the assembling of yeomanry jmdi volunteers 
on receiving orders from the Crown (s. 46), aai shall certify 
the time and place to Secretary at War (s. 48) ; may submit 
rules relating thereto to the Crown (s. 56), and communicate 
approbation to commanding officer. 

As to the second of these heads, the powers and duties 
devolving upon the Lord Lieutenant and Deputy Lieutenants 
in general meetings of Lieutenancy do not appear to be very 
extensive, but to consist in further carrying out the machinery 
of the Militia Acts; and among the principal of such powers 
and duties may be mentioned the following : — 

The general meetings of the Lieutenancy shall consist of 
the Lord Lieutenant and two Deputy Lieutenants at the least ; 
or on death, absence, &c., of the Lord Lieutenant, of three 
Deputy Lieutenants, and shall be held once a year ; and the 
Lord Lieutenant and two Deputy Lieutenants, or three 
Deputy Lieutenants, may summon extraordinary general 
meetings, and general meetings may be adjourned (42 Geo. 
IIL, c. 90, s. 21); shall send notices of time and place of 
exercise of the militia to subdivision meetings (s. 90) ; may 
appoint special constables (46 Geo. III., c. 90, s. 28) ; may, 
when the Lord Lieutenant and three Deputy Lieutenants, or. 
in the absence of the Lord Lieutenant, when five Deputy 
Lieutenants, are present, alter, on the requisition or authority 
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of <me of die principal Secretaries rf State^ the exldting sub- 
4Jvirioiis (28 & 24 Vict, c 120, s, 1> 

liaaoj of the powers which were previously vested in 
general meetings of the Lieutenancy were taken away by the 
23 & 24 Vict., c, 120, which gave powers to the Privy Council 
and Secretary for War previously exercised by general 
meetings* 

Witib regard to the Deputy Lieutenants, I think that they 
derive their powers solely from the Acts of Parliament 
relating to the militia, volunteers, and yecwnanry, though 
the Deputies of Lieutenants are recognised in Acts prior 
to those which gave the Lieutenants power to appoint them. 
They were known long before the Militia Act of 1804, a 
somewhat similar Act of the 13 & 14 Car. II., c. 3, having 
given the Lieutenants a similar power to appoint Deputy 
Lieutenants. In that Act they were required to obey the 
orders of the Lieutenant ; but the clause is not inserted in 
the 42 Geo. III., c. 90, and their powers being in a great 
degree independent (^ the Lord Lieutenant, I do not think 
that he can exercise any legal control over them, farther 
than in taking proceedings to compel them to execute orders 
which, by the Militia and Volunteer Acts, he is authorized 
to issue. By custom and courtesy, he, as the superior oflGioer, 
is entitled to receive general deference from them ; but, beyond 
what I have referred to, I doubt whether he has any legal 
control over them, and son not aware of any authority in favour 
of such power. With regard to the powers and duties of the 
Deputy Lieutenants, I think that for the present purpose 
'they may be usefully classed under three heads, namely, 
Ist. Their powers and duties in the absence of or vacancy in 
tile office of Lord Lieutenant. 2ndly. Their powers and 
duties at the subdivisional meetings ; and 3rdly. The powers 
and duties vested in them, or a dettain number of them, out 
of the subdivisional meetings. 

As to the first head, ^ powers and duties may be considered 
aa> to a great extent, the same as those conferred upon the Iiord 



Lord Uenttnanejf. 57 

Lieutenffiit^ and relate to patting in motion Ae maehinerj of 
the Militia Acta. Among th^n the following are tiie prindpal 
CBies* Three Depvty Ldentenants can grant oommisaions to 
officers of militia (42 Geow IIL, c 90, a. 3); can do audi acts as 
tiieLoidLieatenantcando(s*S); shall form a general meeting 
of theLientenancji and may call extraordinary general meetings 
(a. 21) ; may join with the colonels in recommending sergeants 
for the Chelsea pendona (a. 86) ; ahall embody militia on order 
from the Crown (& 111); and iaaue orders for ^ porpoae 
(a. 114)* In the erent of the Crown ordering out the militia, 
ahall cauae Uata to be made of persons enrolled (a. 129) ; ahall 
appoint firat aubdivision meeting for balloting (a. 132) ; ahall 
muster, train, and exerclae the militia pnranant to the order of 
the Crown (a. 142). Five Deputy Lieutenants may alter the 
existing subdiTiaions (23 & 24 Vict, c 120, a. 1). 

In addition to these powera relating to the militia, they 
may summon the yeomanry and volunteera in caae of invaaion 
(44 Geo. IIL, c. 64, a. 22), or assemble them on their applica- 
tion, with i^probation of the Crown (s. 46), and shall certify 
time and place to Secretary at War (s. 48). 

As to the second head, the powers and duties derolying upon 
subdiyiaional meetings of the Lieutenancy have more especial 
reference to enrolling volunteers for the militia and putting in 
force the proviaiona for the ballot. They are aomewhat nu- 
merous; and the Acta point them out very much in detail. 
They will be found principally to oonsiat of the following : — 

Subdiviaional meetinga shall oonsiat of at least two Deputy 
Lieutenants, and if two Deputy Lieutenants do not attend, 
one Deputy Lieutenant and once justice of the peace may act 
(42 G«o. III., c. 90, 8. 22) ; shall appoint and may displace 
the clerk to such meetings (s. 18) ; may add two or more lists 
together, and detemnne disagreanents between parish officers 
relative thereto (s. 34) ; shall accept volunteers specified (s. 42) ; 
shall make inquiries as to persons fraudulently bound appren- 
tice, examine persons on oadi, and appoint persons so bound 
to serve in the militia (s. 49) ; shall cause men to be examined 
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bj a surgeon (s. 52) ; shall discharge persons chosen by ballot 
who are unfits and cause others to be chosen in their place 
(s. 53) ; shall cause vacancies on death or promotion to be 
filled up by ballot (s. 59) ; on receiving orders from general 
meetings shall call out men for exercise (s. 90) ; shall ballot 
for men in the place of men who absent themselves and do 
not return or are not taken within three months (s. 100) ; shall 
cause men willing to remain in the militia to be enrolled 
as volunteers (s. 124); in case of default being made for three 
months when the whole number enrolled shall have been 
called out^ shall fill vacancies by ballot (s* 128) ; shall fill up 
vacancies in case of desertion, &c.; by ballot (s. 135) ; shall 
accept certain volunteers specified (s. 136); may require their 
clerks to make out accounts of moneys received and paid by 
them (s. 139); shall cause vacancies in established militia 
to be filled up out of supplementary militia in case of their 
being disembodied (s. 148) ; shall apportion numbers of men 
among parishes on receiving numbers appointed to county by 
the Privy Council (46 Geo. III., c. 90, s. 4); may exempt 
Quakers from serving on payment of fine (s. 20); may 
appoint special constables (s. 28); shall transmit list of 
volunteers to general meetings (15 & 16 Vict., c. 60, s. 17) ; 
may require the attendance of a surgeon on application of 
persons claiming to be exempt by reason of infirmity (17 & 
18 Yict., c. 109, s. 32) ; subdivision meetings shall be held on 
the first Wednesday in October, in every year, at eleven 
o'clock (23 & 24 Vict, c. 120, s. 6) ; shall accept volunteers 
under section, 42 Geo. III., c. 90 (s. 10) ; shall direct names of 
persons exempted from service to be struck out of lists made 
by overseers, and insert names wrongfully omitted, and shall 
fix the number of militia men to serve for each parish, and 
appoint meeting for ballot^ and direct overseers to give notice 
(s. 11); may require the attendance of overseers, &c. (s. 13); 
shall cause twice the number of men required to be chosen by 
ballot, and enter their names in a book, and fix another 
meeting (s. 14) ; at next meeting shall hear claims of exemp- 
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tion, and decision shall be final (s, 15) ; after atriking out 
names of exempted persons, shall cause remaining persons to 
be examined, sworn, and enrolled, the Secretary for War 
providing a surgeon for the purpose (s. 16); shall adopt the 
course previously described in case there are not a sufficient . 
number chosen at the first ballot (s. 17) ; shall supply vacancies 
if required by Secretary for War (s, 18) ; shall accept sub- 
stitutes (s. 20). 

In addition to the above powers and duties relating to the 
Militia Acts, the subdivision meetings are to deduct the 
number of yeomanry and volunteers from the number of men 
liable to the ballot (44 Geo. III., c 54, s. 16), and enter on a 
certain list the persons chosen by ballot who are in the yeo- 
manry and volunteers, and give them notice of being so 
chosen (s. 17); at a meeting where five are present, may 
reward clerks for trouble caused by the Volunteer Acts 
(s. 54). 

As to the third head, the powers and duties classed under this 
head relate more especially to minor details, and are given to . 
individual Deputy Lieutenants, so that they may act by them-^ 
selves without having recourse to the subdivisional meetings, and 
are chiefly as follows : One may administer oaths to and require 
the name of volunteers to be enrolled (42 Geo. III., c. 90, s. 44) ; 
in case of loss or destruction of lists, any two or more may 
cause new lists to be made out and returned at next sub- 
division meeting (s. 46); any two or more may provide 
substitutes for Quakers (s. 50), and may join with command- 
ing officer in discharging men becoming unfit to serve (s. 55) ; 
one may convict substitutes or volunteers who do not appear 
to be sworn (s. 62) ; two may order the money agreed to be 
given to a substitute to be paid to him (s. 63) ; two or more . 
may apply penalties for refusing to serve or find substitutes 
in providing substitutes (s. 66) ; one may administer oaths 
(s. 67) ; two Deputy Lieutenants may join with colonel in 
recommending sergeants for Chelsea pensions (s. 86); one 
may require carriages to be impressed for militia on march 
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(a. 95); two may order half the price of volunteers to be 
paid hj the parish officers to persons chosen by ballot who 
serve or find substitutes^ and are not worth £500 (s. 122) ; 
three shall submit certified returns of the militia annually to 
the clerk of tiie peace (s. 157)^ and are generally to assist in 
raising volunteers for the militia (17 & 18 Yict.^ c. 105^ s. 36); 
one may take declaration as to amount of income with a view 
to reducing fine for not serving (46 Geo. III., c. 90., s. 17) ; 
two may exempt Quakers from serving on payment of fine 
(s. 20) ; two, or one and a justice, may exempt persons from 
serving by reason of bodily infirmity (s. 23) ; any two or 
more may issue order for attendance of constables, &c. (23 
& 24 Vict., c. 120, s. 13) ; two or more may imprison per- 
sons refusing to be examined as to their fitness for service 
(8. 22). 

The foregoing appear to me to be the chief powers and 
duties of the Lord Lieutenant and the Deputy Lieutenants of 
a countj^, as more especially pointed out by the different Acts 
df Parliament relating to the militia, yeomanry, and volun- 
teers ; but I conceive that they are all bound to assist in the 
general carrying out of the spirit of those Acts, though it is 
impossible to lay down any particular rules for their guidance 
witiK>ut having my attention directed to some particular point. 
TVith regard to the point alluded to in the commencement of 
your Lordship's letter, it will be borne in mind that at present 
the militia ballot is suspended, so that there are not likely to 
be many subjects for any general meeting to take into con- 
sideration, even supposing that such meeting is authorized to 
be held, which, looking at the frame of the 27th section of the 
23 & 24 Vict, c. 120, may admit of doubt, as that section 
enacts that all general meetings relating to the militia shall 
be suspended. In ordinary cases, when the Militia Acts are 
put in force, the duties cast upon the general meetings by 
the Acts will furnish occupation for the members assembled ; 
and in addition tc those duties, I conceive that at such meet- 
ings there may be general topes relating to the carrying out 
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of the l^ttU Acts^ which may be uaefblly dtscoBsed ; that 
such discussions may result in action by the meeting, so far as 
the Acts of Parliament authorize the same, or they may be 
communicated to the Government, as the resolution of any 
other meeting, for their consideration. At the present time, I 
should be disposed very much to concur with your Lordship, 
that the members assembled at a General Meeting of the 
Lieutenancy will have little more to do than your Lordship 
suggests. 

It remains for me to deal with the legal questions pro- 
pounded by your Lordship. With regard to Ae meaning of the 
word " their " Deputy Lieutenants in the 2nd section of the 
44 Geo. III., c. 90, 1 think that it must be read as referring 
to the Deputy Lieutenants appointed by the Lord Lieutenant 
of each particular county ; and with regard to the other point, 
I am inclined to think that the three Deputy Lieutenants 
appointed by the Crown, and the Vice-Lieutenant appointed 
by the Lord Lieutenant, can exercise all the legal pdwers of 
the Lord Lieutenant; but, as will be seen from what I have 
before stated, these powers relate almost, if not altogether, 
exclusively to the militia, yeomanry and volunteers. 

The above remarks appear to me to meet, as far as I am 
able, the points alluded to in the letter of your Lordship ; but 
I should wish it to be understood that I do not consider that I 
have at all exhausted the subject, as to do so would involve 
much more time than I have been able to give, and would 
require almost exclusive attention for some considerable period. 
I believe that what I have stated will be found to be correct 
in the main, but looking at the number of Acts relating to the 
militia, and the frequent repeal or modification by later Acts 
of prior ones, it may be that some few of the powers and duties 
mentioned by me in detail have been repealed and modified. 
In addition to this, I should state that other powers may 
possibly be conferred upon the Lord Lieutenant and Deputy 
Lieutenants by other statutes relating to other subjects of 
which I am not aware, but to ascertain this would ipvolve w 
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examination of the whole Statute Law^ and would take up 
• more time than I could well devote to the subject 
I have the honour to be^ my Lord^ 
Your Lordship's most obedient and humble serrant^ 
Stourbridge^ September^ 1 1862. J. Habwabd. 

The Bight Hon. the Lobd Lyttelton. 



Abt. v.— extract from lord BROUGHAM'S 
LETTER TO THE EARL OF RADNOR. 

Bbougham, October I5th^ 1862. 
T>UT as to the last session in its legal and law-amending 
aspect, it really must be allowed to have done more 
than might have been expected, considering the degree in 
which all men's minds were absorbed by the cruel, unjust, and 
unnecessary civil war of the Americans, the distressed condition 
of Lancashire, the struggles of the Italian Kingdom, not to men- 
tion the distraction of our great International Exhibition. 
Some really useful amendments of the law were effected, of 
no great pretensions; for the less unassuming ones are far 
from being undeniable improvements. 

The Parish Assessment Act, without introducing any new 
principle of assessment, secures a uniform rating throughout 
unions, and is a considerable step towards a general equality of 
rating. The opposition which local interests and prejudices 
successfully made to the Highway Act, causing its rejection 
no less than fourteen times, is, as Mr. Cox, the able and 
learned conductor of the Law Times, observes, a good proof 
of its value; and we may expect that, sooner or later, our 
highways, both parish and county, will be placed on a good 
footing, so as to give us no longer a reason for envying our 
neighbours in France their department of Fonts et Chausses. 
Mr. Cox has given a full and useful analysis of another valuable 
Act, that for the punishment of Fraudulent Marks on merchan- 
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dize^ an offence by which ourcommer6ial character has suffered 
exceedingly. 

Of the amendments having greater pretensions there are 
two of importance, but having grave defects, which materially 
detract from their merits. The Lunacy Act, wisely giving in 
cases of importance the aid of a Judge having more authority 
than the Commissioner, arose from the Windham Case ; and 
though the Commons rejected an absurd provision excluding 
medical evidence, the restriction of the inquiry to two years 
remains, and is highly exceptionable. The Joint Stock Com- 
pany Consolidation Act, though a great improvement, has two 
defects of a serious kind. There is no specification of what con- 
stitutes membership of a company, a want likely to encourage 
endless litigation ; and the command to publish yearly balance- 
sheets is confined to banks and insurance companies, instead 
of extending, as it clearly should, to all. 

But the Act of by far the greatest pretension, for facilitating 
the transfer of real estate, is by many experienced' persons 
expected to prove a failure. Certainly, such a bill should 
have been subjected to the fullest discussion, both of profes- 
sional men, through whose instrumentality it must be worked, 
and of the community at large, for whose dealings it is intended. 
There could have been no harm whatever in a year's delay, for 
letting the plan be considered during the long vacation, and no 
use in hurrying such a measure through Parliament at the end 
of the session. The great Incorporated Law Society urged 
strong objections to it, alleging that it was permissive, and no 
one with a good title would take advantage of it, and holding 
that it would be inoperative except in creating oflSces with 
large salaries. I am very far from concurring in all the 
objections made, and still less in the sarcasm which has been 
ventilated, that the bill was hurried through in order to provide 
a set-off to the Bankruptcy Act, which has proved a total 
failure. This failure is fully admitted, and by all; but I con- 
sider the attempt to improve our conveyancing as conscientiously 
made, and heartily wish it may succeed, though I have stated 
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nowy as I did at the Social Sdenee Congress^ the objectioiis to 
its hastj enactment^ and my preference for the plan repeatedly 
presented in the shape of bills^ extending to estate of every 
kind the procedure with customary property^ by which^ as 
Mr. Fawcett has explsdned from his large experience in cus- 
tomary courts^ the cost of conveyance of the largest estate 
does not exceed a few shillings^ and llie dispute of a title ifl 
almost unknown. 

But all the defects in late measures^ and the great occasion 
for legislation upon other matters^ as well as for arrangements 
in our judicial procedure requiring no new law^ though 
imperatively required^ lead to the absolute necessity of a 
department for performing the duties of Minister of Justice. 
Such a department would have prevented the omissions and bad 
provisions in the recent Acts^ and would secure the proposal of 
measures required, beside the inestimable benefit of presiding 
over the preparation of all bills, with the consent of the Govern- 
ment and of individual members. We are indebted to Mn 
Kapier, the able and excellent ex-Chancellor of Ireland, for his 
persevering efforts on this subject in different sessions as long 
as he continued in Parliament. In 1853 and 1855 he met with 
little support ; but in 1856 he obtained the consent of the Com* 
tnons to a modified resolution. The year after his triumph was 
complete. He carried, all but unanimously, an address for 
the establishment of a separate and responsible department of 
Public Justice, supported strongly by Lord Palmerston and 
Lord John Russell, who recommended the Queen to return an 
immediate answer that the ^^ subject should receive that atten- 
tive consideration which its importance demands." I therefore 
naturally, before the end of the session, called for information as 
to what had been done in the five years since the ^^ attentive 
consideration *' had been promised ; and a private communica- 
tion from a leading member of the Government apprises me 
that nothing whatever has been concluded. It may, however, 
be hoped that this important step, so strongly recommended by 
the Commons and by the two chief Ministers, will at length 
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4)€L taken; and therie is aaauredly no lack of duties for the 
department. Nevertheless, even if the establishment of it 
should be delayed, some of these duties are so urgent that they 
must be discharged without such help. 

One of the most pressing requires no legislative interposi- 
tion. Experience, but especially of late, has shown clearly that 
the circuits of the judges must be newly cast. Some, as the 
Norfolk, and perhaps the Midland, are too smalL Compared 
with the Northern, or even the Oxford and the Western, the 
disproportion is enormous. The division of the Nortiiem 
is absolutely necessary, and may be effected without in- 
creasing the number of the judges, by uniting Yorkshire with 
the Midland. Lancashire and the four nortiiem counties would 
be quite a sufficient circuit. A single judge would be 
sufficient for the Norfolk, unless part of the Home Circuit 
were thrown into it. 

There are great objections to altering the ancient division of 
the kingdom into counties ; but the Kecorder of Birmingham, 
our learned, able and excellent friend, Mr. Hill, when he set 
forth the hardship of prisoners being sent from a great dis- 
tance, suggested that they might be committed for trial at 
the nearest assize town, this optional power being given to 
the committing magistrate. This would require an Act. 

You have lately seen a scandal in Scotiand; the agita- 
tion over great part of the country on the subject of a convic- 
tion for murder. Petitions for pardon, numerously signed, are 
sent up, and a meeting was held at Glasgow, attended by 
thousands, to pass resolutions in favour of such an application 
nominally, but really against the learned judge and respectable 
jury who tried the indictment. The Home Secretary, in 
whose department the consideration of such a petition is, 
happens to be a lawyer ; but this is a mere and a rare accident. 
His two predecessors were not ; and I do not recollect an 
instance of a lawyer in practice holding that office. Ought not 
-this and all such cases to be brought before the Department of 
Justice ? But this case, and the scandal of the agitation 
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upon it^ in ^ jn^obabilitj never would have arisen had the 
attempt I so often made succeeded^ to extend my Evidence 
Act to defendants in criminal cases^ on their desiring to be ex- 
amined, and of course subjected to the sifting of cross-examina- 
tion. It is plain that the woman convicted would have desired 
to be examined, and her sifted testimony would either have led 
to an acquittal or confirmed the verdict; in either case the 
public mind would have been satisfied. The only objection ever 
urged to this extension of the Evidence Act is, that any party 
declining to take the benefit of the law would be supposed to 
be guilty for that reason. But surely the judge could explain 
to the jury how consistent such a refusal is with innocence^ 
arising, as it oftentimes would, from the party's want of con- 
fidence in his own presence of mind to stand a cross-examina- 
tion. We must recollect, too, that the existing law allows tixe 
examination of defendants compulsorily and without any 
option in quasi criminal cases, as actions for assault of the 
worst description, or false imprisonment, or for libeL Lord 
Denman and Lord Campbell were so much struck witii this 
inconsistency, that they inclined strongly to support my bill, 
if confined to cases of misdemeanour in which the opposite 
party was examined for the prosecution. 

The want of a Public Prosecutor has been often complained 
of, and in addition to all the instances of tius defect given in 
my friend Mr. Phillimore's Committee, recent cases have put 
our inferiority to Scotiand in tiiis respect in a very remarkable 
light. A swindler, for example, having, beside obtaining 
money on false pretences, committed several forgeries, was not 
tried for the felony but only for the misdemeanour, whidh he 
confessed. His connexions were in good circumstances, and it 
was urged for him that it was a first offence, and that he was 
only twenty-three years of age. No Public Prosecutor would 
have resorted to such plea to excuse his breach of duly. 
Some years ago I recollect an anchorsmith of good property 
forging to a large amount, and he found means to pay the recog- 
nizances of the party bound over to prosecute, and so escaped^ 
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There are other thii^ which we may very wisely borrow 
firom Scotch procedure. Where the jurieprudence of two 
countries differs in fundamental principle there can be no 
mutual interchange* Thus the law regulating the title and 
conveyance of real estates in France, Scotland, and England, 
is so entirely different, that the one country cannot borrow 
from the other. But in procedure it is quite otherwise, and 
each might greatiy profit by the imitation of tiie others. 
France, for example, in much that relates to criminal proce* 
dure might most advantageously borrow from us, as we might 
from their mminal appeal system. So Scotiand has borrowed 
our trial by jury in civil cases with great advantage ; and we 
have adopted, from the Scotch, the important principle of local 
jurisdiction, though as yet very imperfeotiy. The allowing 
trustees remuneration is another superiority of their procedure, 
and ought clearly to be adopted in England in all cases where 
the constitution of the trust does not expressly preclude it ; 
but with the remuneration should be coupled more stringent 
obligations, such as the requiring yearly accounts. It is certain 
that the interests of parties under trust suffer much more con- 
stantly from the n^ligence and even inaction of trustees 
than from their dishonesty. 

I have mentioned the great subject of local judicature, and 
the vast improvement of our judicial system by the County 
courts. It is with the most unqualified satisfaction that I 
observe their success. Last year there were nearly half a 
million of causes tried by those courts and only seventeen 
skppeals; but the niunb^ of actions brought was nearly 
900,000, for £2,220,000, so that half of them were settied 
without going to trial. It is difficult to over-estimate the 
benefits of such a system to the community, and especially to 
the working classes. That the jurisdiction of the courts ought 
to be considerably enlarged, seems evident. In Scotland the 
local judge has nearly unlimited jurisdiction ; and one among 
other benefits derived from hence, is the facilities thus afforded 
for the choice of judges in the higher tribunals. It is well 
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Imown how often a great advocate proves an indifferent ju^e. 
But if the option were given to parties to select the county 
court for trying their cause^ a test of judicial capacity would 
manifestly be afforded by the comparative resort to the courts. 
All iny attempts to extend the jurisdiction and to make the 
optional clause operative, failed. But my disappointment was 
far greater in the rejection of my proposal, often made, of in- 
troducing the process of Reconcilement, on which I have more 
than once addressed you. Can any one doubt the effect of 
both parties going before an experienced and impartial person, 
clothed with judicial dignity, and stating their several cases 
for his advice without the interposition of professional men ? 
It must lead to the abandonment of most of the groundless 
olaims and desperate defences, and tbe settlement of more than 
half the actions now brought. And such is the result of the 
plan wherever, as in Denmark, it has been fairly tried. The 
whole community, but most of all the humbler classes, have 
an immediate interest in this improvement, which will save 
them from being sacrificed to the profit, not of the more 
respectable branches, but the worst of the legal profession, the 
harpies who deform and defile it. As often as this has been 
propounded, it has been met by technical objections, but not 
one whit more strenuously than my original proposal of 
County Courts, or the great Evidence Act, the judges them- 
selves joining in the opposition ; and yet thirty years have suf- 
ficed to refute the one set of objectors, and a much shorter 
period to convince and convert the others ; so that the learned 
judges have candidly confessed how great a help is afforded to the 
discovery of tiie truth by hearing the parties themselves as well 
as their counsel. Not one of the objections to Reconcilement 
is more strongly urged, or more plauable in itself, than those 
I had to encounter on County Courts and the Evidence of 
Parties. 

But now, my dear friend, we are dwelling upon the im- 
provement of the law and the great benefits which the com- 
munity derives from it. We Jbave both of us, from . the 
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very beginning of the century, anxiously devoted ourselves to 
protect the rights of the people and promote their improve* 
ment, without the least regard to the combinations or the 
movements of party ; and. Heaven be praised I we have had 
success enough to cheer us. Even at the present hour we are 
comforted by the spectacle of those who suffer the most 
severely, conducting themselves with exemplary patience, and 
perfect abstinence from all outbreaks, and even all discontents ; 
80 unlike the working classes of forty years ago under far 
less pressure. This is manifestly the result of their advance in 
knowledge, and better comprehension of the causes of the 
distress. But while our prospects at home are thus com- 
fortable, abroad, in most quarters, the aspect of affairs is truly 
painful. Mischief is brewing in one part of Germany that 
may endanger its internal tranquillity, and even shake the 
general peace ; while priestly intrigue in France may have the 
same sad result, by the maltreatment of Italy. A gloom is 
thus cast over the prospect of the future in Europe ; but in 
America the view of the present is as distressing as possible. 
Of the grievous civil war now raging for above twelve months, 
with the utter disregard of human life and of public credit, it 
is difficult to speak so as not to offend either, nay, perhaps 
both parties, of whom one seems bent upon an impossibility. 
But at least let us hope that the imputation is groundless 
which would represent the Northern States as prepared to 
inflict upon their adversaries, and upon humanity itself, the 
only aggravation whereof the deplorable contest is capable, by 
exciting an insurrection of the slaves. Such a calamity is 
more to be dreaded by the friends of that unhappy race than 
by those of their masters, for the chief sufferings would be 
theirs; and we might, on their behalf, have to address the 
more numerous and better armed body of the whites, and 
to exclaim. 

Tuque prior, tu parce, genus qui ducis Olympo : 

Projice tela manu, sanguis mens I — 

Nor let it be imagined that when the war shall happily cease, its 
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evili will be at an end^ either for the Amerioami themselves or 
for others. Armed men in hundreds of thousands will remain^ 
inured to slaughter, incapable of subordinationy impatient of 
peace-*-their own government will be less secure than ever 
and all colonies will have a bad neighbour."* 



Art. VL— the GLASGOW MURDERf 

A FTER nineteen minutes' deliberation, fifteen men, oom- 
^^ posmg a Glasgow jury, returned a unanimous verdict^ 
finding Mrs. Jessie Mcintosh, or Maclachlan, guilty of the 
murder of Jessie McPherson, in the house No. 17, Sandyford 
Place, Glasgow, on the evening of Friday, the 4th, or the morn- 
ing of Saturday, the 5th of July, 1862. Lord Deas, in passing 
sentence of death, intimated his decided concurrence in the ver- 
dict, and complimented the jury as being ^' as intelligent as 
any he had ever seen in a box." The foreman of the jury 
thanked Lord Deas for ^^the comfortable manner in which 
they had been accommodated," with which he had nothing 
whatever to do, and then the judge and the fifteen jurymen 
separated to sleep. They were very unanimous — ^most 
wonderfully unanimous for Scotchmen, who cannot readily be 

* I observe tliat much attention lias of late been bestowed upon the sub- 
ject of Colonial possessions, and great pains have been taken to discuss their 
dntwbacks and advantages. Siztj years ago I fully explained their great 
benefits in a work upon the subject. It was much esteemed by our friend 
Windham, notwithstanding what he called its heresies on the Slave Trade, 
upon which he always had the most unfortunate prejudices. As the book 
has been lon^ out of print, and I have always renised to publish another 
edition, I raSier think I must have an abrid^ent prepared of the chapters 
which set forth the importance in every view of Ck>lonies to the Mother 
Ck>untry, showing the relation in which they stand to her, and exposing the 
various errors of those who undervalue them. 

f Full reports of the trial were published in the Scotsman^ Glasgow 
Herald, Courant, and other leading Scotch new^apers. There is a separate 
report in a pamphlet form, pubhshed by^ J. H. Hastings, Glasgow, which 
seems tolerably good, except that it contains fictitious portraits. We have 
used the Scotsman report for the most part as the most trustworthy. 
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found to i^ree to the number of fifteen upon any question where 
it is possible to form two opinions. But from that hour to this 
there have never come together sixteen men who were of the 
same unanimous opmion as Lord Deas and his jury. Re- 
garding the guilt or innocence of Mrs. Maclachlan^ the intelli- 
gent opinion of England^ Scotland^ and Ireland is in great 
perplexity, while the less intelligent opinion of Scotland, at 
least the opinion of the lower orders, is in no perplexity at all, 
but has, in the proportion of at least twenty to one, settied that 
Mrs. Maclachlan is innocent, and another person is guilty* 
Glasgow, as a city, has gone almost insane upon the subject, 
(it says not a little for the great heart of Glasgow, that a de- 
sire to see justice done to a sailor's wife can convulse it so,) 
and several members of its population have gone altogether 
insane. Not tiie mere vulgar students of murder for the sake 
of the terrific are called upon to attend to a phenomenon like 
this, a phenomenon which has arisen, as it has done, upon one of 
the most, if not the most perplexing case of circumstantial 
evidence known in the annals of crime. We have thought 
longer than nineteen minutes about it, and have come to some 
ideas, if not to some conclusions, on the subject, which we 
shall try to unfold ; premising, at the outset, that we feel it 
very difficult to fix on the best point at which to attack so 
very complicated a subject, but have chosen to start fix>m an 
historical narration of facts, appending brief comments as they 
seem to be required, and then balancing, as we best can, the 
weightiest matters of evidence. 

On the afternoon of Monday, the 7th July, Mr. John 
Fleming, accountant in Glasgow, on his return from his 
country-house at Denoon, to which he had gone on Friday, 
found in his house his fatiier, a very old man, whom he had 
left in it, and his son, who had entered a few minutes before 
him, and learned from them that his single domestic servant in 
this town-house, by name Jessie McPherson, had been missing 
for three days. His father had been in the house all the time. 
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eooking his own food, and doing whatever was necessary for 
himself, and he had made no inquiry whatever about the ser- 
vant further than to try her bedroom door, which was locked, 
but had waited for the return of his son, expecting always, 
as he said, that the servant also would return. His grandson 
had arrived a little before his son, and as soon as the latter 
arrived, the young man told his father that the servant " was 
off, or was lying downstairs dead." They all went to her 
room door, and Mr. John Fleming, the master of the house, * 
tried the key of the store-room door in the lock, and it 
opened it. Her dead body was lying on the floor on its face, 
almost naked, with a cloth thrown over the upper part of it 
Doctors were called in, and the police, and it was found that 
she had died from a number of wounds on the head, caused 
by a bluntish cutting instrument. There were traces of blood 
on the kitchen floor, and very visible stains of blood on the 
back of the door, and the "jaw-box," and a trail along the pas- 
sage as if the dead body had been drawn from the kitchen to the, 
room. The floor of the kitchen had been washed, or partly 
washed, apparently at different times, and part of it was not 
dry when the police and doctors were called in, and was dry 
two hours afterwards, the floor being of a hard bluish stone 
which dries quickly. The floor of the room in which the body, 
was locked had been partially washed, as had also the upper 
part of the body about the head, neck, and breast. 

The washing of the floor, and the conduct of old Mr. 
Fleming in remaining so long in the house by himself without 
seeking after the servant, at once directed suspicion to him, 
and on Wednesday he was apprehended in virtue of a warrant 
from the Sheriff, and committed to prison. The day before 
his apprehension his son had discovered that various articles of 
silver plate were missing, and on the same day it was found 
that they had been pawned by a young woman who gave the 
name of Mary Macdonald, who received on them the sum of 
£6 \5s. The young man who received the articles had paid 
little attention to the woman, and could give only an imperfect 
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descriptlonof her. But somehow or other^ Mrs. Madachlan, the 
intimate friend of the murdered Jessie McPherson^ who had 
been twice examined regarding the murder by the Procurator 
Fiscal, (the official who collects and reports evidence to the 
Lord Advocate as Crown-prosecutor>) was at last fixed on> and 
rightly as it has turned out, as the pledger of the plate, and on 
Sunday was taken into custody. The clue that guided the 
police to her has not yet been made public, nor has the date of 
its discovery, and nothing can be known with certainty regard- 
ing it; for the whole investigation was conducted by the 
Glasgow officials with so little integrity and openness, and so 
much of the dexterity and cunning of pettifoggery, that it is 
not at all improbable that Mrs. Maclachlan was suspected 
almost as early as old Fleming, that she was twice examined 
by the Procurator Fiscal merely to entrap her, and that she 
was watched during the week she was at liberty. At all 
events, she was easily proved to have been wandering about 
the fields near Hamilton, a small town ten or twelve miles 
from Glasgow, and to have placed there at various places cer- 
tain shreds of cloth, which had been saturated with blood, and 
whicb were sworn to have been fragments of two petticoats 
and a gown usually worn by her. She was called upon on 
three occasions to make what is called in Scotch law a '^ decla- 
ration," which is in theory a voluntary statement by a prisoner 
charged with a crime, in reference to his or her connexion or 
want of connexion with that crime ; but is in practice a reply 
to a series of questions put by the Procurator Fiscal in pre- 
sence of a magistrate to the prisoner, secluded from all advice, 
for the purpose of entrapping him or her into admissions of 
complicity or guilt, or into the telling of lies, which are con- 
strued to be evidence of guilt, because in Scotland all innocent 
persons are presumed to speak the truth. Mrs. Maclachlan 
told lies in her three declarations ; perhaps led into a snare, 
being too simple and polite to hold her tongue when a gentle- 
man like the Procurator Fiscal was pressing her to answer 
questions. She had told a woman who used to wash for her 
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that she waa going on the night of .Friday the 4th July to see 
Jessie ; and her lodger^ a Mrs. Campbell^ proved that she was 
out of the house on that nighty and that she (Mrs. C. ) had to rise 
to attend to the prisoner's child, who cried at five in the 
morning; and abo that a rum-bottle foimd in a press in Mr. 
Fleming's house was like one belonging to her, which it was 
assumed Mrs. Maclachlan had carried with her. There were 
three bloody prints of a naked left foot left after the washing 
of the room floor in which Jessie McPherson's dead body lay. 
The parts of the board on which they were found were cut out, 
and the doctors caused Mrs. Maclachlan to dip her naked lefb 
foot in blood, when the ppnt of it on a board corresponded 
with those which had not been washed out in Jessie McPher- 
son's bedroom. She had carried off some of Jessie McPherson's 
clothes with her, and sent them by the railway to Ayr to lie 
till called for. She had told her husband about this as well as 
about the pledging of the plate. The ingenious Fiscals had 
him also apprehended as being guilty of the murder, although 
they had good reason to belieye that he was out of Glasgow on 
the night in question, and had no reason to believe the con- 
trary, and by this scandalous device they seem to have suc- 
ceeded in getting him to make a declaration in which he gave 
them all the infbrmati(m that he had derived from his wife, and 
then, after they had succeeded in this trick so far as they de- 
sired, they liberated him, having professed to find out what 
they knew, or ought to have known all along, that he was in 
Ireland on the night of the murder. And so by one means 
and another, partly fair, partly unfair, the evidence was 
gathered together which was considered suflicient to demon- 
strate that Mrs. Maclachlan alone was guilty of the murder of 
Jessie McPherson, and after eight days' confinement, the old 
man, Mr. James Fleming, was set at liberty. 

The. whole evidence, extending into many details, (too 
numerous to mention,) was fully laid before the public in a 
trial at the Circuit Court of Glasgow, which occupied four 
days in September, and the jury, with the approbation of the 
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preaidii^ judge^ Lord Deas^or as many preto to t^Ebrm^ at hia 
instigatioii^ after nineteen minutes' deliberation^ returned a 
verdict unanimouslj finding Mrs. Maclachlan guilty of the 
murder of Jessie Macpherson^ and of the theft of her dothes 
and of Mr. Fleming's silver plate* After the verdict^ and after 
the Advocates-Depute bad '^ moved for sentence^" Mr. Andrew 
Butherford Clairk, the Sheriff of Inverness^ who had acted as 
oounself or the prisoner, stated that he understood the prisoner 
bad a statement, either to be made by her own lips, or to be read 
by some one for her. Lord Deas said she was at liberty to make 
it in any way she preferred ; whereupon the {nrisoner, who 
had sat quite still during the trial, with her veil down, threw 
her veil off her pale face for the first time, and in a calm, dear, 
earnest voice, said, ^^ I desire to have it read, my lord. I am as 
innocent as my child,, who is only three years of age." It was 
then read to a breathlessly attentive court by Mr. Clark, and 
when it was finished, the prisoner was ordered to stand up, 
and Lord Deas proceeded to pronounce sentence of death, in 
a tone of voice and witii a manner which are imiversally 
reported to have betrayed no kindliness or compassion. He 
told her that her statement conveyed to his mind '^the 
impression of a tissue of as wicked falsehoods as any to which 
I ever listened." In spite of not a littie respect for Lord 
Deas, whose rapidity and clearness of intellect, indomitable 
pugnacity and enei^, extensive law learning, and capa- 
city for reaching on fitting occaiaons a very high level of 
judicial eloquence, entitie him to a most conspicuous and 
honourdble place among Scotch judges, both living and dead, 
we cannot but believe th^t his '^ impression," so roughly 
announced to this poor woman standing under the very shadow 
of the scaffold, is as false as any part of her statement can 
possibly be: and that in truth tiiis statement contains the 
most autiientic narrative that most probably wUl ever be 
given of the mysterious Glasgow tragedy. A tissue of lies 
it is not, for it fits completely into the whole evidence. 
Th<?i?^ T^'Kv Kf» one verv sres^t nnfi vp/v w^^Vo/i Ko ^-n \4- "Kn^ •fU^**.^ 



76 T^he Glasgow Murder. 

is not inore than one of that character. The suspicion that 
has been thrown upon it since the trial is not that it is a 
tissue of lies^ but that it is a tissue of truth with one lie 
ingeniously interwoven, and that it has been concocted by her 
agents and adapted to the evidence after they knew it all. 
That view may possibly be correct, but we do not believe it. 
We learn on good authority, that her agents are three young 
lawyers of ability above the average of tiieir profession, 
of highly respectable connexions, and the prospect of almost 
-certain success in their business of law-agents. They have 
worked for the poor woman it is said, not a little frotn motives 
of charity, for she and her relations are too poor to pay ; and 
it is all but certain that they would not have risked their 
chances of success in life, to put the matter no higher, by 
telling to the world a deliberate lie. They say that the 
substance of the statement was communicated to them in 
•August, so soon as she was assured of the liberation of 
Mr. Fleming, regarding whom she had said, oftener than once, 
that he "would surely clear her," and had expressed her 
surprise that he did not do it, with the most convincing 
appearance of sincerity. But whether fabricated by the 
agents or not, it has given a shape to possibilities which the 
jury ought to have taken into account, and in the meantime 
it has obtained a respite from death of the unfortunate woman. 
Although it may be false in one vast particular, it contains 
the truest and most concise account of the essence of this case, 
and our chief regret with jegard to it is that we have not space 
to print it entire. The reading of it occupied forty minutes. 
It is fuU of the most Defoe-like circumstantiality of detail ; 
and if imtrue, it is capable of being contradicted at many 
points. 

The substance of this statement is, that on the night in 
question she called on Jessie McPherson after 10 o'clock, 
having delayed till that hour to allow the old man Fleming, 
who was jealous and inquisitive, to be in bed ; that she found 
on being l^t in by Jessie that he was in the kitchen beside 
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her; that a little aflter eleven he sent her out for half a 
mutchkin of whisky; that she found the whisky-shop shut, 
and on returning without the whisky found the back door of 
the hoiise also shut ; that she knocked and received no answer, 
itnd knocked again with the lane-door key, and at last old 
Fleming opened the door; that she found that during her 
absence Jessie had been struck by him and cut across the 
forehead and nose, and was lying on the floor of the laundry, 
which was her bedroom, insensible; that she bathed her face, 
and washed away the blood, and that in a while Jessie returned 
io consciousness, and told her that the old man had struck her ; 
that a fortnight before he had come into her bed during the 
night and attempted to take liberties with her; that she 
had threatened to tell his son, and that he had begged that 
she would not, and seemed uneasy at these threats ; that she 
had shut him out of the laundry, and that he came back and 
in a passion struck her suddenly ; that the prisoner nursed her 
during the night, helped her to bed, and on her feeling cold helped 
her to the kitchen, as she was weak and unsteady on her feet, 
and made a kind of bed for her before the fire ; that she did 
jiot wish a doctor, and did not seem to be apprehensive about 
her wounds ; that about break of day Jessie seemed to turn 
worse and to faint away ; that she proposed to go for a doctor^ 
but the old. man seemed averse, and said he did not know 
where a doctor was to be found, and that he would go down 
and see how Jessie was, and whether a doctor was necessary ; 
that while she was upstairs trying tlie front door, and looking 
out at a back window to see if any one was stirring in the 
neighbouring houses, she heard a noise downstairs, and on 
running down, saw the old man finishing the murderous work 
he had begun ; that he alleged as his reason for this second and 
fatal attack that he knew she could not live, and that if a 
doctor came he would be brought in for her murder ; that she 
promised not to tell and was induced by him, partly as a bribci 
and also in order to produce the appearance that the house 
had been robbed, to take the apples of silver plate and.some 
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of Jessie McPherson's dresses; that while she was in the 
house^ and some time before she left;^ the milkboy eame to the 
door^ and that the old man went upstairs to answer, and came 
down without milk; and that she left the house by the 
back door about eight or half-past eight o'clock, reached her 
own house about nine o'clock, and was let in by her lodger 
Mrs. CampbelL 

The difficulty of concocting this story in all its details, will 
strike every intelligent reader, and it will become doubly 
apparent to any one who will take his pen in hand and try to 
remodel or abridge it. That it is in all respects a probable or 
satisfactory statement we cannot say, but the verisimilitude 
of it is very surprising, as also the manner in which it accounts 
for much that is mysterious in the case. For instance, what 
is more remarkable than for the body of a murdered person to 
be partly washed? But the apparently unexplainable fact 
becomes intelligible in the light of this statement, and that 
which could only be the whimrical performance of a lunatic 
murderer, is seen to be the work of kindness of some one 
for the time at least not intent on murder. No doubt it is 
possible that after striking the first rash blow she may have 
endeavoured to revive her friend, and after she thought 
recovery hopeless, she may, from that dread of discovery 
which she imputes to old Fleming, have gone on to murder 
her. So that if there had been nothing explained by tibat 
statement but the washing of the body, tiie dreadful weight of 
evidence that presses against her would not have been much 
lightened. It would have shown that the murder was not 
deliberate, as was otherwise shown by her announcing the 
intended call on Jessie that night to the woman whom she 
desired to come and keep her child. Indeed, had old Fleming 
not been in the house that night, and had his conduct been 
less peculiar, and less at variance with his proved ch^acter, 
and all hiunan probability, the verdict of the jury might have 
been considered as free from reasonable doubt, and as justified 
by the whole body of the evidence. 
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But fortunately for Mrs. Maclachlan^ it may be unfor- 
tunately for the ends of justice, old Fleming's conduct was 
Buch as to subject him to very heavy suspicion, and let us say 
at once that after the best consideration we have been able to 
give the whole evidence, we are deliberately of opinion that 
the balance of probabilities hangs about evenly between him 
and Mrs. MaclacUan ; or, in other words, that the proof of his 
guilt is as strong as the proof of her guilt. The facts that 
weigh heaviest against her we have already noted, and of 
them all we think the blackest was the haste with which 
she pawned the silver plate, and sent the gown of her deceased 
friend to the dyer. The appropriation of the clothes showed, 
it must be confessed, no inconsiderable callousness of feeling, 
and her poverty, from improvidence or other causes, was such 
as to render the £6 15i. which she received for the silver 
plate no inconsiderable object to her. But then it must be 
remembered her poverty was not of a temporary character, 
but had lasted for years ; it was the motive for her crime on 
the hypothesis of her guilt ; and if the £6 15«. worth of silver 
plate was an adequate motive to commit a murder, it was 
no less adequate a motive to conceal a murder that had been 
committed. But if she did commit a murder for the sake 
of plunder, why did she carry off so little booty ? There were 
surely more than £6 15«. worth of portable valuables in the 
house of a gentleman in the position of Mr. Fleming tiie 
accountant? Was there no more silver plate than that, no 
jewellery, no bed and table linen equally portable witii Jessie 
McPherson's black silk dress and plaid, and much less likely 
to be identified, of which Mrs. Maclachlan, who had been 
a servant in the house, must have had some knowledge ? Why 
carry off these dresses of Jessie McPherson's at all, except 
that one which was thrown over her own bloody dothesP 
Does it not almost appear that here the semblance of a 
robbery had been achieved on the most economical principles, 
and with results the least favourable to the robber? If 
plunder wad the motive of this murder, why spend time 
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in washing the floors so long as there was a locked drawer 
or press in the house to open and ransack ? 

The old man^ who was examined as a witness on the trial 
of Mrs. Maclachlan, stated that on the morning of Saturday, 
the 5th of July, he was awakened by a *^ lood squeel," (e. e. a 
scream,) " an odd kind of squeel," and after that he heard other 
two not quite so loud ; that he jumped out of bed but re- 
turned to it as he heard nothing more, took his watch from 
under his pillow and saw that it was four o'clock of a " verra 
clear momin," and that he soon fell asleep and slept till six ; 
that he wondered that Jess did not come as usual to his bed 
with his porridge and milk at eight o'clock in the morning, 
and that he lay till nine, when he arose, went down stairs and 
knocked at the servant's door, but received no answer, and 
found that it was locked. He admitted that that night he 
took his shirts that had been washed and dressed off a screen 
in the kitchen which had been laid or pushed over against the 
pantry door, and that two of his shirts were marked with 
blood, but on cross-examination he denied that he knew the 
.marks were blood, but said that he thought they were paint or 
iron-ore. However, it is to be mentioned in passing, that two 
'Of these bloody smears on the shirts were about the size of a 
:hand-breadth,^ and could not have been mistaken by any one 
of ordinary intelligence. He further admitted that although 
he had heard the screams, and found the servant gone and her 
door locked, he gave no alarm, and never mentioned to any one 
that the servant was away, but went on making his own bed 
and cooking his own food during Saturday, Sunday, and Mon- 
day, until his son's arrival. Manifestly, the combination of 
apparent candour and of superhuman carelessness in these 
statements is very perplexing. He did not require to admit, 
it would seem at first sight, that he heard screams at four 
o'clock in the morning, which ought to have helped to incite 
him to inquire after the servant and have her room door 
opened at the least, nor is it easy to conjecture how, if Mrs. 
.Maplachlan was the murderess, she should have deferred her 



- The Glasgow Mttrder. 81 

deed of darkness until broad daylight. But her statement 
does suggest some reason for this admission on the part of the 
old man, for she says^ that it was about that time of the morning 
that he finished the murder^ and that she screamed and called 
out " help, help." He is, according to his own account, " yery 
deaf," but, if her statement be true, he would hear these 
screams, and perhaps he might think that some one outside 
had heard them and that they were so loud that it would not 
do to deny that he also had heard them. The excuse set up 
for this three days' apathy on the part of Mr. Fleming senior, 
is, that he is eighty-seven years of age, that he had been 
a weaver in his youth and did not require the attendance of a 
servant, and that Jessie McPherson was not his servant. But, 
unluckily for this excuse, it was proved that his curiosity was 
far from torpid ; that he had got out of bed to see who rang the 
door-bell ; that he watched all the servants in the most offensive 
manner, acting as a spy upon their visitors, and asking where 
they had been and what they had been doing whenever they 
left the house, and that Jessie McPherson enjoyed a special 
share of his attentions. In truth, the best and only feasible 
excuse for his conduct lies there: and it is this, tiiat he may 
have supposed that Jessie McPherson had left the house to 
escape his indecent importunities, and was ashamed to mention 
her absence on that account. Whether he was eighty-seven 
years of age or not was far from being satisfactorily proved, but it 
is certain that he did not look nearly so old ; also, that he col- 
lected the rents of a property, week by week, inhabited by 
some of the greatest profligates in Glasgow, and had vigour of 
mind enough for that business ; and further, that within the 
last three years he underwent a rebuke according to the 
Scotch fashion, before the kirk session, for being the father of 
an illegitimate child, bom to him by a domestic servant. 
Lord Deas, in his charge, thus disposed of his abnormal 
curiosity and the epithets applied to him because of it : *^ The 
reason for his being an old devil or an old wretch was that he 
was very inquisitive ; nobody could come to see them without 

VOL. XIV. so, XXVII. o 
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bis knowii^ of it ; they could not bring in their friends mihr 
out his knowing of it. I do not say how feu* that was proper or' 
not ; but jou will judge if that does or does not go deep into 
a man^s character in a charge like this. I gay you wiU judge 
how far that goes to prove that the old man is likely to be a 
murderer." In this small specimen of his lordship's charge 
there is recognisable a. touch of that most imjudicial special 
pleading which characterized the whole of it^ setting up 
eyidence against the prisoner that was defective^ and explain- 
ing away whatever was in her favour. The question for the 
jury was not whether looking curiously after servants '' goes 
to prove that the old man was likely to be a murderer/' but 
whether he would live for three days in the house alone with 
tiie servant absent and her door locked^ and take no means ta 
discover what had become of her. And if he could so sup- 
press his usually oflfensive curiosity^ for what {mrpose did he 
suppress it ? Was it because he knew all already ? And if 
he knew all^ how and when did he come to know ? 

A still more damaging circumstance against him than his 
fustonishing^ and all but incredible carelessness^ was his be- 
haviour towards and concerning the milkboy who came every 
day with milk. He stated on oath that on Saturday momingt 
the morning of the murder^ he lay in bed until nine o'clodi:! 
and at first he denied that that morning he had seen the 
milkboy at alL But the milkboy proved^ and his master 
who remained with the cart corroborated him^ that he called 
at Mr. Fleming's house between half-past seven and twenty 
minutes to eight on the morning, and that the old man^ for 
the first time, answered the door at once, and said that no 
milk was wanted. The old man had sworn that he used to 
receive his porridge and milk in bed at eight in the morning, 
that he wondered that Jess did not come, and that be was 
not out of bed until nine in the morning. How that can be 
reconciled with the fact that he was up before eight in the 
morning, that he answered tbe door at once, and that he said 
that no milk was needed, and that never before that morning 
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had milk been r^Eiised at that dooi», has not yet been attempted" 
by Lord Deas, or any other who holds that the ^^ old gentle- 
man is free from all suspicion.'' If Mrs. Maclachlan's agents 
are to be belieyed, she had told them of this call of the milk** 
boy early in August, before they had seen or heard of the 
milkboy ; and it does not appear thi^ the publie prosecutors 
were apprised in time of what he could prove, or old Mr. 
Fleming would have been warned against tumbling into such 
9, frightful pit&lL To the question how she should have 
known of the call of the milkboy, and that no milk was taken, 
there is pnly one credible answer^ so far as we can see, and 
thfkt is that she must have been in the house at the time ; and it 
is very improbable that she remained there, running the risk 
pf detection in the most needless manner, without old Flem^ 
ing's knowledge. How he should know that ihe servant 
required no milk, and be so ready to answer the door for her 
before his usual hour of rising, and why the regular supply of 
milk should not be taken into that house only on the three 
mornings that she lay dead in it, have not yet been explained 
on the theory of his innocence. 

Another fact spoken to by the milkboy is not much less 
adverse to him. The milkboy heard him take the chain off 
the door before be opened it Now he had sworn that the 
chain was not on the door, and that it was merely on the 
sneck, and that whoever had gone out had gone out by it. 
The theory of his innocence which he had to swear to was 
that tiie murders bad gone out by the front door, which he 
found standing on the sneck at nine o'clock in the morning-**- 
a theory which does not well agree with his taking off the 
chain at twenty minutes before eight in the morning. But 
according to Mrs. Madachlan's statement his taking off the 
chain is natural enough, for no one had left the house at this 
time; so that fact also is confirmatory of her statement, and 
strongly cond^nnatory of old Fleming. 

There is yet another point of evidence of the same character, 
and that is the washing of the floor of the kitchen and bedroom. 

G 2 
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The floor of the kitchen seemed to have been washed at 
different times, and when the police surgeon and the poKce 
were called in, a part of the kitchen floor was damp, and it 
was dry two hours afterwards. Who did that washing? 
Not Mrs. Maclachlan, for no one alleged that she had been 
there from Saturday morning. K she washed the floor she 
must have done it all at once. It is therefore as certain as 
anything proved by circumstantial evidence can be, that she 
did not wash the floor. Indeed she had no reason to do it, 
if she went there merely to rob the house, and commit murder 
if necessary to allow her to rob. A robber who had been 
under the necessity of conunitting murder, would hardly stay 
to wash the floor, but would take what booty he could find 
and decamp at once. But the theory of the Crown was, that 
although Mrs. Maclachlan probably heard old Fleming jump 
out of bed in the room above her, when she was hacking her 
friend to death in the room below, she stayed to wash the 
kitchen in order to avert the suspicions of the old man, whom 
she was supposed to have calculated upon giving no alarm for 
three days 1 But has the Crown any theory for the washing of 
parts of the floor of the bedroom in which the dead body was 
locked up ? No suspicion could be averted by that ; for after 
the bedroom door was opened the murder was disclosed. 
But on the floor of that bedroom there were three foot-prints 
left marked in blood. They were quite visible. No attempt 
had befen made to wash them out. They were undoubtedly 
the foot-prints of the prisoner. If she washed that floor, she 
did it after four o'clock of a July morning, when it was broad 
daylight, and when she must have seen these foot-prints. 
For what better purpose could she have washed the floor than 
to have washed them out? For what better purpose could 
old Fleming have washed part of it than to have washed out 
his own and left Mrs. Maclachlan's there to testify against hef* 
should he happen to be suspected? Whether these three 
bloody fooi>.prints were left intentionally or not, the washing 
of the floor was much more like the act of one who was to 
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remain in the house^ than of a thief who was to leave it as fast 
as possible ; and it is certain that the washing of the floor which 
had not dried when the police came in, could not have been 
done by Mrs. Maclachlan. A policeman on the beat swore 
that he saw two women coming out of tiie house on Satiurday 
evening between eight and nine, and that tiie prisoner was 
not one of them. But Lord Deas disposed of his evidence by 
asserting that he had mistaken the number of the house. 
One of the most favourable circumstances for old Fleming, 
indeed, we may say, the circumstance that has saved him from 
being in the condemned cell of Mrs. Maclachlan, is, that there 
was no blood on his clothes ; as it was on the other hand a 
damning circumstance against her, that there was a great deal 
of blood upon her clothes; those shreds of clothes that she 
had endeavoured to dispose of, by dropping them in the fields 
about Hamilton. But for her, there is this to be said, that 
there was a great deal too much blood upon her clothes for 
simple murder. They were saturated with blood, and that 
they would not have been although she had hewed Jessie 
McPherson to pieces. In that case a few spurts of blood, 
showing themselves in isolated drops, most likely on the upper 
part of her dress, is all that could have been expected. The 
saturation of her petticoats is rather confirmatory of her state* 
ment, that she came into contact with this blood in nursing 
and not in wounding her friend. The spots of blood that 
start out upon a murderer from his victim, seldom go through 
the outer dress, and they alight on those parts of it that are 
nearest the limbs that are engaged in wMuiding. But what 
are the parts of this woman's clothes that are produced with 
marks of blood on them ? Not the sleeves and body of her 
gown. A sleeve of the gown in which she is assumed to have 
committed the murder is produced without any blood on it — 
not one spot. The bloody rags that are produced are her 
petticoats, and as we can gather from the evidence, the 
flounced skirts of her gown and her crinoline. And the stains 
of blood are not the spots that bespeak actual murder, but the 
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eataration that would necese^y lumpen to niir8ixig» 9sA 
which might happen to one cleaning away bloocL In diort» 
her clothes^ if duly considered^ proye her innocence rather than 
her guilt They prove that hdr connexion with this deed of 
blood was an innocent connexion in so far as they prove any- 
thing. Much stress is laid upon no clothes of old Fleming 
being found with blood on them> but it ought to be remembered 
that he had three days to dispose of his bloody clothes. If 
Mrs. Maclachlan had not taken the most infiEituated way 
possible to dispose of her clothes^ she too might have been in 
the position of having none with blood on thenu Perhaps, 
however, some of them might have been not accounted for, to 
her possession of which her lodger and her wadierwoman and 
other acquaintances could swear, as they did to the rags found 
in the fields. But who can tell that all old Fleming's dolhes 
are accounted for? who knew what clothes he had? Most 
likely only Jessie McPh^rson. 

If his son knew, it does not seem likely that his son would 

speak out, and th^e was nothing to hinder the old man during 

the three days he was alone, with a full coal^cellar and a larg6 

kitchen fire at his disposal, from burning an entire suit of clothes 

and a great deal besides. Mrs* Macladilan says she saw him 

bum his bloody shirt in the kitchen, and after the trial it tunui 

out that a detective found a button among the ashes, and gave 

it to the Fiscals, but ihey suppressed that bit of evidence. 

There is a part of the wood-work of the kitdien misskig. 

Surely Mrs. Maclachlan had no reascm to dispose of ^t, jiMt 

as little as she had to wash the bedroom floor and the cleaver. 

The conduct of oM Fleming at the time the body was dis* 

covered might have been very important ^ther for him or 

against him if observed by strangers. But of the i&ipresdi(m 

it made we have only one uncertain glimpse* His son told the 

doctors and the police that there was a key in the inside of the 

door of the servant's ro(»n, that he pushed it out with the s^ore 

room key, and that he heard it fall on the floor. He fuTter- 

wards denied that he had done so and said he must have beien 
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mistaken ; but the reyerse was clearly proved by the doctors 
and by the police^ one of whom went to look for the key, and 
told Mr. Fleming that he could not find it This story (^ 
the key in the inside of the door was of coarse a suggestion 
that the door had been locked from within, and of suicide. 
And why should Mr. John Fleming have suggested suicide if 
he did not suspect his fiither? 

There are many other points too numerous to mention in 
detail, or to mention at all; such as the multitude of the 
wounds, there being no less Ihan forty of them; also ihe 
character of the wounds. K simple murder to fiEuulitate theft 
was intended, and the attack had been begxm durii^ her sleep 
in bed, as Lord Deas suggested, why not cut her throat, or 
kill her at a blow ? The police surgeon said that some of the 
wounds had the appearance of being inflicted after death, but 
how long he made no attempt to estimate. Must they have 
been inflicted more than three hours and a half after death 
and after four o'clock on that July morning? And there are 
other questions, such as whetiier Mrs. Maclachlan had time to 
wash the kitchen, and the room, and the cleaver, and the sheet, 
and to rifle the house, all in tiiree hours and a half? And 
wh^her her remarkable statement corresponds with the 
appearances the doctors and the police observed in the house, 
or is inconsistent with them ? So far as we can judge from 
the materials in evidence it is not inconsbtent with them, but 
the reverse. 

Regarding the administration of criminal law in some 
foreign countries, we should hesitate to be censorious, because 
their barbarism would be their excuse; but Scotland is a 
country comparathrely civilized, and is therefore inexcusable, 
and we cannot choose but say, that the investigation regarding 
this murder reflects very little credit upon the practice of 
criminal law in Scotland. The police alone seem to have 
done their work respectably and not to have merited public 
reprobation. But the Procurators Fiscal were too keen and 
unscrupulous. The public opinion seems to be that they 
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suppressed evidence that might have been favourable to 
Mrs« Maclachlan. For example, it is said that thej con- 
cealed the shirt button found by a detective among the ashes 
of the kitchen fire, and a bloody hammer found in Jessie 
McPherson's bedroom* In these particulars tiiey may be 
misrepresented; but certain it is that tiiey had Mrs. Mac- 
lachlan's husband taken into custody as guilty of the murder 
when they had no reason whatever to believe in his guilt, 
simply to extract from him, by taking his declaration, whatever 
information they could which could guide them in collecting 
evidence against his wife. Lord Deas had no word of repre- 
hension for this infamous obtaining of information upon false 
pretences; for a false accusation of murder, either known 
to be fabe or not believed with some sort of reason to be true, 
is a fsdse pretence of the most infamous kind; but it will 
be for the Crown and for the public mind of Scotiand to say 
whether the ends of justice are worth attaining by such 
dishonourable means, and whether it is worth while to punish 
crime at all, if in doing so it is necessary to sacrifice honour 
and morality. The Advocate-Depute, Mr. Gifibrd, was upon 
the whole fair and temperate. His speech was disfigured 
by ludicrous spurts of bombast, but it treated the evidence 
with considerable impartiality for a Scotch prosecutor, and 
was vastiy more judicial than the charge of Lord Deas. But 
there is one little trick in Mr.^Gifford's conduct of the cause 
which we think it our duty to expose, and that was gliding 
Over in silence the weak points of his case. Hardly any 
bf tiiose mentioned by^us were fairly grappled with by him. 
The dampness of the kitchen floor, for example, when the 
doctors and police were first called in, and the fact that it 
was dry two hours after, showed that it must have been 
washed on that day, and by some one else than the prisoner. 
This circumstance was most favourable to her, but neither 
Mr. Gifford nor Lord Deas said a word about it, apparently 
thinking it best to be silent regarding what they could not 
explain in accordance with their own theory of the evidence. 
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wliich is a yeirj easy and ingenious way indeed of propping 
np a theory. We might condemn this sort of thing as un- 
candid ; but we presume it must be agreeable to the taciturn^ 
cautious^ and metaphysical character of the Scottish people^ 
or it would not be tolerated in those who are honoured 
to serve the Crown as counsel, or sit on tiie bench as judge. 
According to the exact theological language of the North, 
this kind of sin is a sin of omission, and a very venial sin 
it seems to be ; for the Advocate Depute, no doubt eminent 
in his profession, or he would not hold tiie position he does, 
had, in a question of life and death, neither the courage nor 
the candour to admit many of the circumstances favourable 
to the prisoner as an English counsel for the Crown would 
have done, but either evaded them or passed tiiem by 
in silence, considering that sort of conduct to be prudent 
and discreet. His speech has been greatly more praised 
in Scotland than that of Mr. Clark, who conducted 
the defence, and which seems to us superior. Going upon 
Burke's principle, that " print settles all," which is, indeed, all 
we have to go upon, we cannot but think the style of Mr» 
Clark's speech far less objectionable than that of Mr. Gifford. 
It is not a strong speech, nor does it touch upon some of the 
strong points of his case ; and it is too evidently extempore, 
and spoken without that careful preparation of passages which 
Lord Brougham so forcibly recommends to orators. But it 
was spoken at the close of the third of three long days, when 
body and brain must have both been almost tired out, and yet 
the arguments are forcibly put and judiciously disposed, and 
the style is clear, nervous, lawyer-like, and at least free from 
school-boy bombast. No doubt he was much hampered by 
the " statement" of the prisoner. What to do with it he must 
have had great difficulty in deciding ; whether to put it in at 
the beginning of the trial as a special defence, or to read it as 
part of his speech, or to reserve it, as was done, against a 
verdict of condemnation. He has been widely censured for so 
reserving it, and for not, thereby, putting *^ th^ prisoner's case" 
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to the jury» and thus in a sort of way suppressing the truth. 
We can see his reason for doing so was the hope that the Crown 
would fail to prove that she was in the house at Sandyford 
Place that nighty and that the evidence would In^eak down 
where it broke down in the case of Miss Madeleine Smith — ^in 
the want of proof of opportunity to conunit the murder. No 
doubt that hope was firustrated. Had it been otherwise his 
skill and boldness would have been commended. After the 
Mlure of a plan nothing is more natural and easy than to con- 
demn it. We leave that simple work to others^ being unable 
to pronounce an opinion^ and say that Mr. Clark^ whom Lord 
Deas spoke of as one ^^ of the ablest counsel at the bar of this 
country/' did not decide for the best. He was not bound to 
disclose that she was in the house that night. The prosecu- 
tion was bound to prove it. The only violation of truth of 
which a counsel for the prisoner can be guilty is^ not the con- 
cealment of adverse facts^ but the assertion of what he knows 
to be false^ and we have not read aright if Mr. Clark did not 
exhibit more candour than most others connected with this 
trial and its antecedents. 

The conduct of Lord Deas has been almost universally cen- 
sured^ and we are sorry to be compelled to join in that censure 
against a British judge^ of high talent^ and of undoubted zeal 
in the discharge of what he believes to be his duty. Listead 
of maintaining a proper judicial equilibrium, and holding the 
balance of justice even, he put his foot fiercely into one scale, 
and kicked at the other. We shrink from the tedious and unplea- 
sant task of analysing his charge ; we leave it to the judgment 
of every inteUigent professional and non-professional reader. 
Others may find in it what we have fiuled to find. It lasted 
four hours, and from beginning to end of it there is not one 
observation favourable to the prisoner ; not one fair considera- 
tion of a doubt in her favour; not one suggestion that any fact 
renders her guilt a matter of the least doubt On the contrary, 
facts that in our humble opinion tell strongly in her favour, 
are either quietly ignored, or disposed of by reckless assertion 
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or iiie most truuparent sophistry. A pofioemin saw two 
women oome out of the house on the Saturday night. He 
must have mistaken the number of the house. The old man 
said that the chain was not on the door^ and then that it was 
on. A man often puts the chain on the door, and forgets about 
it. The ^milkboy heard the chain taken off the door. It 
must have been somethii^ else he heard. Jessie McPherson 
some days befca*e her death told a married f<^nale friend that 
she was very unhappy in Fleming's house^ that the old man 
was an (dd deidl, and that she had somethii^ to tell her which 
cdie could not tell in presence of this friend's husband. This 
mysterious something whi6h female delicacy would not allow 
her to talk of in presence of a man was her intention of going 
to Australia ! And after this fadiion his Lordship disposes 
of all eyidence favourable to a prisoner tried for her life^ 
No advocate who could be replied to would dare to be so 
reckless in argument^ or rather in assertion^ for argument 
must always commend itself somewhat to the reason of olhers. 
We believe that it is common^ too common^ for some Scotch 
judges to act the part of ^^ senior counsel for the Crown^" and to 
forget their dignity so far as to beseech juries to return veiv 
diets of guilty on very insufficient evidence. This excessive 
loyalty seems to be peculiar to ihe Scotch character. The 
late Lord Campbell introduced a modified and comparatively 
inoffensive form of it into England. He used to boast of his 
success in obtaining convictions^ and talked with patroniiing 
com{daceficy of such eminent toxicologists as '' Dr. Christison> 
whose able assistance I had in the trial of Palmer for poison^ 
ing." But such imdue bias is unbecoming to the b^cfa^ 
unfair to the Crown^ and dangerous to the subject^ and we 
hope that the public censure which has fallen upon Lord Deas^ 
who had^ and will still have^ scxne reputation to lose, will act 
as a warning to smaller occupants of the bench who would be 
more mischievous if they had hfUf his ability. 

This remarkable trial, whatever judgment may be finally 
formed upon its circumstances, seems to us a conclusive 
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instance of the mischief done by our present rules of criminal 
evidence. If Lord Broughun should re-introduce his Bill for 
admitting the volimtary testimony of prisoners, subject to 
cross-examination, he will find in the trial of Mrs. Maclachlan 
a formidable argument for his measure. Whether we believe 
her innocent or guilty, it must be equally the subject of regret 
ihat she was not able to tell her own tale to the jury. If inno- 
cent, she would have given a straightforward account, and 
might have boldly challenged Fleming with the murder, with 
the certainty that cross-examination would have strengthened 
her case, as it nearly always does that of an honest witness. 
If guilty, she would probably have betrayed herself, and have 
removed from the public mind all doubt as to the justice of the 
verdict. What can be less reasonable than to refuse the 
testimony of a prisoner when you have the power to test its 
accuracy, and to accept it at the first moment when it can pass 
uncontradicted? Is the subsequent private inquiry (when 
obtained) to be compared, in point of justice or efficiency, with 
the thorough sifting of every disputed point in open court? 
* To review and if necessary correct the unanimous verdict 
of the jury, the Secretary of State has been appealed to 
by petitions from all the chief towns of Scotland, signed by tens 
of thousands. He has respited the prisoner until the 1st of 
November, and has ordered a full investigation into facts. 
But for this investigation there is no machinery. Sir Archibald 
Alison, the Sheriff* of Lanarkshire, has been presiding as 
jBk sort of self-appointed King Log at the examination of 
witnesses, but what is to be done with their evidence, no man 
.pretends to know. More recently the Lord Advocate Mon- 
criefi*has appointed Mr. George Young, Advocate, as a special 
XM)mmissioner to preside over this investigation. To this 
appointment there can be no objection, for Mr. George Young 
ds at the head of the Scottish Bar, (omitting the Lord Advocate, 
and the Solicitor-General Maitland,) and the Lord Advocate 
being a party to this investigation, it will be his duty to 
support the verdict. But for this be might himself have been 
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trusted by the public to conduct the investigatloiL This 
strange enigma^ and the no very suitable means for solving it, 
taken in connexion with other cases, suggest the question 
whether there ought not to be in this country a tribunal 
analogous to the French Court of Cassation, to correct the 
errors of our criminal courts. There may be prisoners in 
whose fate the public may not be roused to take an interest, 
and who may die unjustly* because no popular appeal has 
been made to the Secretary of State for them. Moreover, 
an appeal to the Secretary of State is too difficult; as a 
tribunal of review he is too inaccessible. His modes of 
obtaining information are irregular, and the information on 
which he decides is not published. He is, too, overwhelmed 
with other work, and cannot readily afford time to inves- 
tigate a matter so mysterious and complicated as that in 
which the guilt or innocence of Mrs. Maclachlan is involved. 
Of course we do not suggest the creation of a Scotch Court of 
Cassation. The Scotch High Court of Justiciary (there being 
no appeal from it to the House of Lords) is the most incon- 
sistent in its decisions of any court of last resort in the three 
kingdoms — three judges one Monday deciding one thing, and 
another three on another Monday deciding the very opposite. 
If we are to have a Court of Cassation it would require to be 
a British Court, set high above the provincial prejudices of 
Edinburgh, Glasgow, and Dublin, and having no less authority, 
we think, than that of Her Majesty's Privy Council. It is a 
melancholy reflection, that the consideration of a famous trial 
may suggest improvements in the law, but can bring little or 
no help to the evils of the case itsel£ The mismanagement 
and unintentional injustice, the imperfect sifting of facts, 
which have been too characteristic of the Glasgow trial, can no 
more be recalled than the words in which Lord Deas expounded 
to the jury his startling philosophical proposition that *^ cir- 
cumstances cannot lie." Whether circumstances can lie or 
not ; or whether they have been made to lie and affirm as a 
fact what is but at most a suspicion, is the question which Sir 
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George Otrej, in default of a more regular tribunal^ is called 
en to decide, and ¥rill decide finally, perhaps, while tiiese 
sheets ojee passing tiu*ough the press. What the issue may be 
we cannot predict* On the day this ineffectual article is given 
to the WOTld, the poor woman whose mysterious story has been 
discussed in it, may be sent by the hands of man into another 
world. Against the rashness of the verdict we are bound to 
protest after repeated and most anxious deliberation upon all 
the facts as yet disclosed, and in that deliberation we have 
been actuated solely by a love of justice and truth. If she 
were guilty of murder and guilty beyond a doubt, we say 
that she ought certainly to suffer death if the last penalty of 
the law is ever to be exacted at all ; but we cannot Ihink that 
she is guilty beyond a doubt ; we cannot say that this mystery 
is unsolved ; and we greatly fear, if no new light is thrown 
upon it, and the sentence of the law is carried out, that this 
double tragedy may be remembered for many generations, and 
remembered most vividly as a blunder in the administration of 
the law, as a stroke struck by the sword of blind vengeance, 
and struck in the dark. 



abt. vil— the patent law. 

TT is probable that within two or three years we shall see a 
considerable change in the administration of our law oi 
patents, if not in the actual framework of the law itself. For 
some time past the subject has been discussed in the House of 
Commons, in the two great Associations which represent the 
educated opinion of the country on questions of scientific 
legislation, and in various other public assemblies; and it is 
notorious that in all these places, and among the many 
discordant views that have been propounded, a unanimous 
verdict of dissatisfaction with the present syst^n has been 
recorded ; indeed, we hardly know any one practically ac*- 
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quainted witii liie working of tlie patent law^ whether lawyer^ 
manufacturer^ man of science, or patent agent, who does not 
admit grave defects in its present condition, and has not his 
own device for the remedies. Such a state of things demands 
inquiry, and the more so as we might otherwise fall into the 
evil of precipitate and mistaken legislation; and the Govern- 
ment have wisely complied with the expression of feeling in 
the House of Commons, by issuing a Boyal Comnussion to 
investigate into the subject and report tiiereon.^ It may not 
be inapjposite at the present moment to offer a few remarks 
on some portions of that wide field of inquiry on which the 
commis^oners are about to enter. 

Whatever opinion may be entertained on the abstract 
question of the right of an inventor to property in an inven- 
tion, the product of his own brain, the general consent of 
civilised communities has recognised the policy of such rights, 
and of the enactment of laws to enforce them. Up to a 
certain point, indeed, the privilege is of natural law ; for of all 
acquired rights, that of an inventor to his own creation may be 
most truly called his own ; so long as he keeps it to himself 
he possesses that property which the first occupant by com^ 
mon consent of mankind possesses in the subject of his occu- 
pancy ; he may enjoy it in secret or he may give it when he 
chooses to the public. 

The analogy of property in inventions and in other things 
is complete up to this stage, but when the inventor or tiie 
author has given his invention or his book to the public, the 
right to restrain others from copying that invention or book, 
from applying the elements of matter equally within his direc- 
tK>n, as of the inventCHr to the same or similar objects, is 
matter of positive law and of municipal regulation. In speak- 
ing of the rights of inventors, or of patent right, it is desirable 

* The names of the comnussionerB are as follows : — ^Lord Stanley ; Lord 
Overstone; Bir William Erie ; SirW. Page Wood; & Hugh Cairns, Q.0^ 
MJP.; Horatio Waddington, Esq.; W. R. Grove, Escl, Q^C; W. M. 
Hindmarsh, Esq^ Q.C. ; W. E. Foster, Esq., M.P. ; William Fairbum, 
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that the distinction above adverted to shoi^d be kept in mind^ 
as disregard of this distinction has led to some confusion on the 
subject. 

For instance, discussions have from time to time arisen on 
the question whether the grant of a patent for an invention is 
debito justiticBf or in other words, whether the inventor has a 
right to demand such grant, or whether it is to be regarded 
as an act of grace and favour on the part of the Crown to the 
subject. The latter would appear to be the true view of the 
case according to the law of the United Eangdom, the 
power in the Crown in making such grants being limited by 
the Legislature. It follows from these principles, and is 
undoubtedly true in theory, that the Crown has a perfect 
right to refuse any such grant, or to make it on certain or such 
conditions as it may think fit ; and that if those conditions are 
not complied with, the subject has no just ground of complaint*. 

The Patent Law Amendment Act, 1854, exhibits this 
theory in its true Kght. The applicant for letters patent 
represents that he has made a certain invention, which to 
the best of his belief is new and useful, and thereupon he 
prays for a grant of letters patent for the same. The applica- 
tion is referred to the law officer, as the adviser of the 
Crown, and the grant is made or not, according to his report ; 
and will be withheld, notwithstanding his report in its favour^ 
should the Lord Chancellor see good reason for refusing to affix 
the great seal to the grant. 

The proceedings above referred to are in the control of the 
Commissioners of Patents, who have the power of interposing 
such conditions in the nature of an inquiry by the law 
officers, or other competent persons, as they may see fit ; bM 
it is only fair to the authors of the existing patent law to say> 
that in their opinion the powers already conferred on the 
Commissioners by Parliament are sufficient to remedy most 
of the evils complained of, were those powers exercised with 
energy and in the right direction. It has been stated by 
Mr. Thomas Webster, than whom no man is more competent 
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to pronounce an opinion, that the alterations in the present 
system recommended by the Committee of the Social Science 
Association might all have been thus carried out without 
need of further legislation. This may possibly be too sanguine 
a view, but it is one worth consideration, and we will therefore 
proceed to detail what the views of the committee are, and 
what class of evils they were designed to remedy. We will 
premise that no body of men could be found whose judgment 
is likely to carry more weight with the public; it was in 
reality a joint committee of the British Association for the 
Advancement of Science, and the Social Science Association ; 
the chairmali was Lord Stanley ; Mr. Joseph Napier, General 
Sabine, Mr. Grove, Mr. Webster, Mr. Heywood, and other 
eminent men, were among its active members ; its report wasT 
prepared with great care, and was based on resolutions carried 
after anxious inquiry and discussion. We bear this willing 
testimony to the worth and labours of the committee, though 
we are not prepared unreservedly to endorse their recom- 
mendations. 

These recommendations were shortly as follows: — 
That all application for grants of letters patent should be 
subjected to a preliminary investigation before a special 
public tribunal, which should have power to decide on the 
granting of patents, though it should be open to inventors 
to renew their application notwithstanding previous refusal. 

That the tribunal should be formed by a permanent salaried 
judge, assisted when necessary by the advice of scientific 
assessors, five in number, to be chosen from a panel nominated 
by the commissioners, for the adjudication upon facts, when 
deemed necessary by the judge, or demanded by either of 
the parties. 

• That the jurisdiction of the tribunal should extend to the 
trial of all questions of copyright and registration of design, 
and be conclusive, subject to the right of appeal to either of 
the Courts of Exchequer Chamber, with a final appeal to 
the House of Lords. 

VOL. XIV. — ^NO, XXVII. H 
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That for the preliminary examination the assessors, if the 
judge require their assistance, should be two in number, named 
by the commissioners from the existing panel — ^the decision to 
rest with the judge. The committee also approved of the 
principle of compelling patentees to grant licences on terms to. 
be fixed by arbitration, or in case the parties shall not agree 
to such arbitration, then by the proposed tribunal or by an 
arbitrator or arbitrators appointed by the tribunal.* 

It will be observed that the recommendations of the com- 
mittee are directed to the remedy of the three following defects 
in the existing system : — 1. The multiplication of patents ; 
2. The obstructiveness of patents ; 3. The litigation of pa- 
tents. These are no new complaints ; they have been repeated 
oil many occasions for the last twenty years, they were the 
subject of much consideration by the promoters of the Patent 
Law Amendment Act, 1852, and the remedies were distinctly 
pointed out, and to a certain extent provided for; but the 
precautionary and protective measures contemplated and pro- 
vided for by the Act, have not been carried out, and this omis- 
sion has aggravated many of the evils that have so long been 
the subject of complaint. Let us say a few words on each of 
the alleged grievances, 

1. The Multiplication of Patents. — The inventor and the 
public are equally aggrieved by the indiscriminate issue of 
patents. The loss to inventors from the grant of patentu 
for inventions which are old or worthless amounts to a very 
large sum in direct money payment alone, without taking 
into account the cost to the inventor for time, labour, and ex- 
periments. The inventor may be, and frequently is, honestly 
misled ; though the means of information are accessible to those 
who have long accumulated experience on the subject. Inven- 
tors, it should be remembered, are taxed to a sum amounting to 
nearly £100,000 a year. Does not this payment give them some 
claim to a protection against their being 'misled in cases in 

* The committee was appointed by the Oomidl of the National Association 
on the 22nd Noy^ 1859. tor Report, see TraiMactwM^ 1861, p. 229. 
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which they are not in a position^ or on equal terms, for obtain- 
ing information ? Some check, in the nature of a preliminary 
inquiry ; some sieve, as it has been termed, through which in- 
ventions should be passed, seems to be only just to persons so 
situated. What should be its nature and extent is too large a 
subject for us to enter on at the present moment, and we shall 
content ourselves with observing that it ought to be a very 
clear case in which the claim of an applicant persisting in the 
value of his invention should be refused. We may also say 
that the objection we have heard made to such an inquiry, as 
derived from the practice in the United States, would be inap- 
plicable to a system in which less was attempted than in that 
country. If the American system is objectionable and defec- 
tive because too much is attempted, our own is doubly so ; 
because not only is too little attempted, but that little in many 
cases is so managed as to be positively prejudicial and per- 
nicious. 

2. The Obstructiveness of Patents, — These words are on the 
lips of every opponent of the patent system, or objector to 
patent rights, but attempt has rarely been made to conde- 
scend on any particular amounting to a practical grievance. 
Stated in the strongest point of view it amounts to no more 
than this, that persons proceeding on a] certain line of investi- 
gation and invention find that they have been anticipated in 
some particular, and require to use an invention the subject of 
a prior patent, of which they cannot procure the use on rea- 
sonable terms. 

The remedy for this is obvious. Apply the principle of 
compulsory sale, the operation of which under the Lands 
Clauses Act, in cases of land required for public undertakings, 
is so well understood, to any case in which the use of an in- 
vention the subject of an existing patent is required for work- 
ing out a further improvement, whether it be or not the subject 
of a patent. A suggestion much to this effect was brought 
before the Social Science Association by Mr. Macfie at its 
Meeting at Liverpool, and his paper appears in the Transac- 

H 2 
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tions of the Association for 1858.* Whatever may be the ex- 
tent of the grievance, or however small when reduced to its 
* proper proportions, it is fitting that a remedy should b^ applied 
for such a possible state of things, and it is for the true interest 
of the inventor. 

It is sometimes urged against any system of patents, that 
invention by any one person is but the forestalling in point of 
time of that which some other person would have invented. 
This may be perfectly true, and a good reason for limiting the 
duration of the grant, and for compelling such fortunate fore- 
staller to grant a licence to his less fortunate competitor. But 
what argument does this afford for depriving such forestaller of 
all benefit fpm his skill or good luck? Is this the only case 
in which the first occupant is the admitted legal possessor and 
owner in perpetuity ? What is the foundation of property but 
first occupancy ? Upon what does the right to transmit property 
depend but upon expediency ? Is it not for the public interest 
that each person should have absolute dominion and control 
over his own property, both for the present and the future ? 
The distinction which exists between the enjoyment of patent 
rights and other rights is part of the original contract whereby 
the State gives to the inventor exclusive privilege for a limited, 
time in consideration of the remuneration which he makes to the 
public. The patentee has occasionally been represented as a 
purchaser from the public for a limited time, and if this be a true 
view of the subject, no objection can be urged even in theory to 
his being compelled to admit others into a share of that of which 
he has been a purchaser under such circumstances. The objec- 
tion not unfrequently urged on the ground of the extent of rights 
and indefinite claim, or of imperfect and inadequate description 
contained in the specification, is founded on a misconception as 
to the essential conditions of the validity of a patent, which 
cannot be supported if the inventor claimed more extension than 
has been actually made, or if the same be not useful, or not 

* Page 174. 
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described in such manner as to enable any person acquainted 
with the subject to put the invention into practical operation. 

The power to obtain a licence under a prior patent would^ in 
the majority of, if not in all cases^ compel the parties to an 
equitable arrangement amongst themselves ; and if the objec- 
tion be well founded, and a case really exists in which a patent 
is obstructive of further improvement, or presents a serious 
impediment to trade, the licence during the short period of the 
duration of the patent would be an effectual remedy. Nor 
does this remedy require legislative enactment. It is perfectly 
competent for the Crown to introduce any condition to thitf 
effect into the grant of letters patent. Patents as granted 
under the present system contain a condition very similar to 
the one now proposed, in favour of articles to be supplied by the 
patentee for the public service ; so that the evil complained of 
might be effectually met by a modification and extension of 
the existing proviso. 

3. Litigation on Patents. — The difficulties in protecting 
property in patents so as to preserve the rights of the inventor 
on the one hand, and of the public on the other, are confessedly 
great. Every one seems to admit that the mode of administer- 
ing justice in patent cases is imperfect, but opinion is divided 
as to the remedy. Some advocate a special tribunal, and some 
a modification of the existing system. 

Mr. Grove, whose name both in the legal and scientific 
world is identified with the subject, advocates the establish- 
ment of a separate Patent Court, and our readers will probably 
remember that he explained his views some time since in 
an elaborate communication to the Jurist Mr. Grove is for 
the creation of a tribunal, like the Probate and Divorce Courf, 
presided over by a judge equal in salary and position to those 
who occupy the benches of the superior courts, and armed 
with complete and exclusive jurisdiction in all patent cases. 
The advantages of the plan are manifest; we should have 
a tribunal specially fitted for the adjudication of questiond 
for which our courts of law are confessedly unsuited; the 
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judge might be empowered to try either with or without a 
jury, and either with or without scientific assessors ; parties 
would approach such a court with confidence ; skilled witnesses 
would find there a discerning audience ; and last, but not 
least, the judges and the Bar would be relieved of a class 
of cases in the ordinary courts, which impede regular business 
and with which they cannot adequately deaL When to all 
this we add that such a tribunal might take the responsibility 
of the primary examination of patents, now confided, rather 
in the way of a, makeshift, to the law officers, and decide 
on the applications of inventors, whether in open court or 
in chambers, on some definite and recognisable principles^ 
it must be admitted that the arguments in favour of a separate- 
Court of Patents are numerous and cogent. On the other 
hand, it has been urged that the evil of different jurisdictions^ 
has already attained a magnitude in this country which must 
stand condemned alike by practical lawyers and scientific 
jurists; that patent business, considerable as it is, is not 
sufficient to justify the creation of such a court as is proposed,, 
and that the business under a good system might be expected 
to decrease ; that it would be difficult to find men competent 
to fill the office of judge; and, what perhaps is more to- 
the purpose than the other objections, that no adequate funda 
exist to defray the cost, which the House of Commons would 
not be prepared to cast on the Consolidated Fund. Impressed 
with the difficulties attending so great a scheme, Mr. Webster 
has proposed a more modest solution, by recommending that 
sdentific assessors should be provided for the existing courts,, 
who should assist the judges in disposing of patent cases, and 
enable them to dispense with juries. In support of this plan^ 
or 6f something similar, it is urged that the real trial of 
a patent case is in the court of appeal, and consequently 
that the simpler you make the determination of the issue 
of fact, the better for all parties. The cases in which 
a trial by jury as ordinarily constituted can be of service are 
rare; the whole trouble of preparation and the expenses of 
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such a trial amount practically^ in nine cases out of ten^ to no 
more than serving as the prelude to the settlement of a special 
case for the consideration of the court, and which may be the 
subject of appeal to the Exchequer Chamber and the House 
of Lords. The value of property of this description is in 
some cases so great, and the distinctions in the application of 
the law to the facts are so refined, that it would be impossible 
to deprive either party of the right of appeal to the highest 
tribunal. If this be so, it is argued, why create an expensive 
court to do a very rimple thing? — ^if the only function required 
at the preliminary stage is to eliminate and ascertain the real 
facts for a higher jurisdiction, what need is there for more 
than an ordinary trial, perhaps with the assistance of assessors; 
or at most for a scientific investigation before three persons, 
as recommended by the Manchester Patent Law Reform 
Association ? 

TThese questions, and others of a like nature, will doubtless 
receive the careful attention of Her Majesty's Commission, 
whose Report we shall await with the greatest interest. The 
principles of Patent legislation have made great progress for 
many years past; the Act of 1852 was a most salutary 
measure in the main, though capable of considerable im- 
provement ; and it will now be for the Government and the 
Legislature to take a further step in advance, guided by the 
experience already acquired, and enlightened by the informa- 
tion obtained by the Commission, and their deliberate judg- 
ment thereon. England, of all countries in the world, is most 
interested in obtaining a sound and beneficial patent law; 
her manufacturers, her merchants, her men of enterprise and 
genius, demand this boon from their legislators, and it will be 
singular indeed if, after all the labour and thought which have 
been devoted to the subject, the boon should not be obtained. 

There is one other point on which we would add a few 
words. A considerable sum, generally known as ** The In- 
ventors' Fund," being the surplus of fees levied on patentees 
beyond the necessary official expenditure, has accumulated in 
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the hands of the Patent CommieBioners^ and the qtiestion had 
arisen, In what way can this sum, and any future surplus, be 
best employed ? Several projects have been advanced for this 
purpose, of which the following are the most noticeable : — 

L The reward of meritorious inventors by the purchase of 
their patents. 

2. The building of convenient patent offices, with a suitable 
museum and library, 

3. The reduction of fees to such an amount as may be suf^ 
ficient only for the maintenance of the patent system. 

; Each of these schemes has its strenuous advocates, and for 
each, as is universal in such cases, a good -deal may be said. 
We should be inclined to add to the catalogue by hinting that 
such a fund as this might be legitimately applied to smooths 
ing the way for any advantageous alteration in the law ; as 
by paying part of the expense attending the cre$.tion of any 
new court, or in making compensation to any present reci- 
pients of fees, e. g.y the law officers, whose duties and emolu- 
ments it might be found advisable to terminate. 
- We can hardly close this somewhat desultory article more 
profitably than by quoting the opinion of Lord Stanley in 
reference to this part of the many-sided question we have 
discussed. In speaking of the surplus fund his Lordship says : — ^ 
**The fact that a considerable surplus does exist, — the 
certainty that it will largely increase, are both admitted. 
Equally indisputable is it that the taxing of inventions is an 
expedient never contemplated by the framers of the Act of 
1852, and unjustifiable, even in the utmost pressure of 
financial distress. . The latter point requires no argument. 
Inventors, therefore, demand that this tax should cease, and 
that patent office fees should be henceforth applicable only 
for patent office purposes. When once the Treasury ceases to 
have an interest in the amount of fees collected, the question 
wbat those fees should be, and under what limitations it may 
be expedient to levy them, will present fewer difficulties 
The scale of fees as fixed by the Act of 1852, was a conn 
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promise with the Chancellor of the Exchequer, Sir Charles 
Wood, in the uncertainty as to the number of patents that 
would issue; now that experience has shown the amount 
which those fees may reasonably be expected to yield, the 
amendment of the legislation which caution dictated, and the ap- 
propriation of the surplus to inventors' patents, would be only 
to carry out the principles of that first instalment of reform 
in the patent system." 



abt. viil— franck on bodmeria. 

De Bodmeria secundum Jus per se, nee non secundum 
Jus Germanicum, Hanseaticumy Borussicum, Danicum, 
Norvegicumy Sueeicum, Batavicum, Anfflicum, Bussicum, 
Gallicumy Italicumy Hispanicumy Lusitanicumy BrasiHcum, 
Romanumque. Scripsit Cabolus Hermannus Henricus 
Franck, Doctor Juris Utriusque* LubecaB: Impensis 
Librariae Dittmerianae. Londini: apud W. Maxwell. 
Parisiis: apud A, Franck. 1862. 

The origin of the custom of lending money on bottomry \ 
is to be ascribed mainly to the prejudice and laws against 
usury that until recently obtained in almost every age of ^ 
the world. Bottomry is also connected in principle with the 
doctrines of general average and salvage^ as well as of in- 
surance. If we consider the nature of the transaction itself, 
however, it will be found to be more nearly akin to partner- 
ship than to any other branch of commerce. The laws against 
usury could be evaded only by means of the lender becoming 
himself an adventurer. Insurance was unknown at the 
time of the first rise of this description of contracts. At 
present, most of the juristical relations of bottomry may be 
determined by the analogy of insurance law. But it is to 
the custom of partnerships, and the commercial usages which 
have in every country sanctioned almost every variety of 
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such associations^ that bottomry, historically considered, is 
to be mainly ascribed. The origin, indeed, of a usage now 
universal is comparatively unimportant, except where it be- 
comes necessary to trace out its juristical relations with 
philosophic accuracy, and a strict regard to its essential 
nature. The author of the treatise before us first gives an 
account of the relations of bottomry to the natural or moral 
law, and then p^es on to the exposition which it has received 
in the various codes of the difierent leading States of Europe. 
He has not brid^d the passage, so to speak, from his tran-- 
scendental speculations to the dull realities of authority and 
case by any sketch of the rise and development of the practice 
; of bottomry. This is the more strange, as in a subsequent 
1 part of his work he declares his opioion to be that but one 
\ description of bottomry {bodmeina voluntaria^ was known 
' to the ancients and that bottomry incurred for the sake of the 
I adventure {bodmeria necessarid) has been a development of 
J comparatively modern date. It appears from Valin* that 
some writers of the French nation had supposed that this 
contract was unknown to the ancients, and was peculiar to 
France. That author refutes this opinion, the absurdity of 
which, however, as also of the statement in the Guidon f to 
the same effect, is qualified by Emerigon's observation that it 
was intended to apply only to the form of the contract. 
Bottomry in some shape must have been coeval with the first 
spread of maritime commerce, although, like every other 
invention of social art, it probably has undergone a genetic 
development. 

The author professes to discuss the subject-matter of his 
treatise both according to the principles of natural justice, and 
the municipal laws of the leading States — et secundum Jus per 
se et secundum Jura civitatum majorum. The phrase Jus per se 
is novel. This the author admits; but does not seek to 
justify. He proceeds, however, to explain its signifioaticm, 
and its relations to municipal jurisprudence, especially as 
* 2 Valin Com. f I^ ^^^' l®i «rt- -*• 
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regards the question of the relative authority of natural and 
poBitive law. He defines Jus per se to consist of those laws 
which the Deity has directly impressed upon the universe — 
istud quod Deus ingenuit rerum universitatiy cujus fbns Deus est 
7wn homines. If we except physical nature^ the ultimate 
form of expression for which is no doubt a system of laws 
and forces^ there is no law which is not an excogitation of 
human reason, and, therefore, only mediately derived from 
the Deity. In closer harmony with the peculiar point of view 
from which Dr. Franck regards Jus per se, would be its 
definition as consisting of that portion of jurisprudence 
without which human society could not exist. The phrase, 
however, is peculiar, and therefore its philosophic explication 
is not very important. It is, as we have said, used by the 
author as a synonyme for the natural law. He then proceeds 
to develope his views regarding Jus per se, and bases it, in 
respect of its physical data, upon the marks of design 
perceptible throughout all created nature. ** Animadvertimusy^ 
Dr. Franck observes,* ^^in omnibus rebus inesse relationes.^^ 
This somewhat sententious opening remiads us of Butler's 
exquisite Analogy, and its postulate: " All things are double 
one against another, and God has made nothing imperfect" 
This description of nature, however, by no means illustrates 
the idea of law, which is essentially connected with causation, 
or a change of state. The primary notion of law is con- 
nected with morality, and denotes a right use of reason, or 
an exercise of active power in obedience to the moral faculty* 
The use of the term in respect of physical phenomena is 
altogether derivative and analogical, and is in fact only allowa- 
ble in respect of correlative phenomena or uniform sequences 
of changes. To speak of a law of nature, therefore, with 
reference to the contemplation of any existing state of things, 
without regard to the succession of their phenomena in time, 
is to mix up the notion of active power with that of rest — 
of order in time with that of order in place. The complete 

» Pnefado, p. 1. 
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expression for an organized whole is, as is correctly observed 
by Dr. Franck, found in Universitas, — a term almost exclu- 
sively applied to the leading seats of learning, on account of its 
exquisite adaptation to express the due organization of a school 
of mental and moral discipline. Dr. Franck's view of law 
having proceeded upon an erroneous, or rather peculiar basis^ 
we cannot be surprised that a technical reference to his 
first conception affects, and somewhat distorts, his subsequent 
reasoning. Thus he describes action to be a change of rela- 
tion. But this is merely the effect, and not the type, of active 
power. He expresses himself with a keener appreciation 
of the philosophic, as well as of the popular, notion of law, 
when he states subsequently that a change of certain relations 
is made according to invariable laws. Law is, in short, a phase 
of active power, common to certain phenomena. A law of 
relations, as existing in place, is but an expression for order, 
for the sublime or the beautiful, and is widely different 
from the essential signification of the term law itself. 

Having stated law to consist in a change of relations, thd 
author proceeds to apply his theory to social intercourse. 
Each man is the subject of an infinite variety of relations 
both towards the Deity and towards other men. These 
relations, moreover, are themselves perpetually imdergoing 
change. One class of these changes, barter, is selected by 
Dr. Franck as the medium of applyiog his views. Cases 
of barter, permutatio prtBstationum^ are continually occurring. 
Here we find Dr. Franck again expressing himself according 
to his peculiar notion of law as denoting a case, rather than a 
law, of state, when he says Justitia in rebus semper fits ift 
hominibus injustitia cogitari potest. The totality of being may, 
indeed, be ultimately expressed as a system of laws ; but all 
such extremely transcendental logic is somewhat out of place 
in a juristical treatise having any pretensions to be considered 
practical. The author is too prone, perhaps, to travel out of 
the ordinary arena of a text-writer. Thus he defines Presto- 
tio respondensy or obligation, to be, *^ ea qud supplementum entis 
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mutue perficitur secundum Dei voluntatemy This exposition ii^ 
obyiously a mere petitio principii awkwardly expressed^ if it; 
be anything more than the truism that a natural is a 
religious obligation. Our author considers Jus per se to bQ 
perfect; but municipal or civil law — Jus derivatum — to be 
imperfect. This is true only so far as Jus is concerned 
objectively. In its subjective aspect, in its relation to the 
mind either of the legislator or the jurist, positive law is far 
more easily comprehended than the natural law; for positive 
precepts are nothing more than statements of facts, embodying 
the idea of a human or at least a derived authority prescribing 
their occurrence. The author, at the close of his exposition of 
Jus^ arrives at a conclusion which is perfectly absurd — Sane 
id quod Jit y quoniam semper cum voluntate Dei Jit y semper Jus est 
si spectamus Deum, sed si spectamus homines singulos summa 
injuria esse potest. Here, certainly, is a compendious, but we 
think an infelicitous, explanation of the origin of Evil, How 
much better does Butler describe the will of the Deity when, 
he states it to be conditional and not absolute. It is thu^ 
incapable of being contradicted, and yet justly annexes 
rewards and punishments to certain actions. The freedom of 
the will is another question which has its own proof, viz., 
experience. 

Dr. Franck does not highly approve of the definition of Jus 
in the Institutes as " ars cequi et boniJ^ This is, however, we 
think, a good definition of Jus considered as equivalent to 
Jurisprudential It was not, indeed, so meant by Tribonian, who 
subsequently gives a definition of Jurisprudentia itself. Jus, 
however, is most usually, if not always, used to denote the 
science of morality, or the ethics of law, rather than the appli- 
cation of either natural or positive precepts, Grotius' notion 
pf Jus as a dictate of right reason, &c., is as good a point of 
view as any other whence to contemplate the possible analysis 
of a single idea, which cannot be resolved into any more ulti- 
mate elements, Kant's definition of Jus as drcumscriptia 
libertatis singulorum ut omnes coexistere possint, exemplifies 
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an error of a different kind, and in the fundamental conception 
which it embodies coincides somewhat closely with Dr. 
Franck's view of law as a state of relations. Prior to the 
time of Hartley the true theory of moral sentiments was 
completely obscured by their inapt exposition as forms of 
the understanding. He and his successors of the same school 
Lave conclusively shown that right and duty apply to phases 
of human conduct that are taken cognizance of by a faculty 
distinct from reason, though of course inseparably connected 
with it. 

It is not strange that the relations of bottomry to the first 
principles of jurisprudence, or Jus per se^ should have attracted 
the attention of our author. The legitimation of bottomry 
being an exception to the anti-usury code of the mediaeval age, 
difficult cases of bottomry could not well be determined without 
a reference to the more recondite principles of law. Indeed, the 
whole maritime code is mainly based upon the Jus gentium, con- 
sidered according to its definition in the Institutes as consisting 
of those elements of prescribed duty common to the civil codes of 
all nations — quod naturalis ratio inter omnes homines constituit 
It is in this sense that we are to understand the saying of the 
Emperor Antoninus : JEffo quidem sum dominus terrce ; lex autem 
maris. The laws of the Hanse Towns have been cited as autho- 
rities of more or less weight in our Admiralty Courts ; and there 
can be no doubt that if a point in bottomry new to English 
law was to be discussed in our Admiralty Courts to-morrow, 
the Institutes, or even any continental code, provided that it 
was not professedly based upon local customs, could be referred 
to for information of value. There is, in short, a common law 
of the sea, but, unlike the common law of the land, it is to be 
found in general customs, abnost all of which may be readily 
deduced from the first principles of justice. A statement of the 
relation of bottomry to Jus per se, was, therefore, a very 
appropriate introduction to a treatise aiming at a philosophic 
review of the various maritime codes on this subject. 

The author when treating of bottomry secundum Jus per se, 
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describes it as comprising, first, contracts of bottomry properly 
80 called; secondly, as including contracts of re^pcmifen^'a; and 
thirdly, as another name for any wager on the issue of the adven- 
ture. The curious reader will find three forms of bonds of this 
third sort in the appendiK to the treatise of the Dominion of the 
Sea and Body of Sea Law.* Dr. Franck notices a fourth class 
of quasi bottomry contracts, such, for instance, as a loan for agri- 
cultural purposes dependent for its repajrment solely upon the 
proceeds of the crop. This sort of loan was probably not so rare 
during the period when the laws against usury were in operation 
.as they are at the present day. He also distingubhes between 
an ordinary loan {bodmeria voluntaria) and general and parti- 
cular average costs {bodmeria rei pignerat<B causd necessaria). 
There is no essential distinction, however, between these de- 
scriptions of loan, all of them being, ex vi terminorum, depen- 
dent for repayment upon the issue of the adventure. A general 
average expenditure, as distinguished from a general average 
sacrifice, is no doubt very diflferent^from a bottomry loan. But 
a reference to such a description of expenditure being com- 
pletely outside the scope of a treatise on bottomry, the author 
could not have meant to allude to such. 

The aulhor discusses the politico-economic relations of 
bottomry both in point of justice and utility. He refutes the 
current opinion that the interest on a bottcnnry loan can be 
greater than if the repayment of the principal were insured by 
a separate contract. We are disposed to think that where the 
lender is his own insurer, the maritime interest ought to be even 
less than if a third party intervened. For, although the rate 
of profit is cceteris paribus the same in all branches of com- 
merce, yet, as the lender in bottomry has to exercise a 
certain scrutiny before granting the loan, this trouble suffices 
also to let him know for every other purpose the d^ree and 
nature of the risk. He can, therefore, insure against the hazard 
at less cost than a third party not already possessed of the 
necessary information. The difference, however, as to the 

* P, 659, &c. 
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rate of interest in both cases cannot be considerable. It was 
owing, perhaps, to a mistaken view of the nature of thi^ 
difference in the rate of interest as much as to a concern for 
the interest of the owner that the legal doctrine was esta- 
lished, that the master is not to borrow on bottomry if he can 
raise the necessary funds by any other means. 

Dr. Franck is of opinion that, according to first principles, or, 
as he prefers to express it, secundum Jus per se, the master 
ought not, before contracting a loan on bottomry, either to 
consult the crew or any consular or judicial authority. Such 
a circuitous proceeding appears to our author to be unnecessary, 
and calculated to weaken the master's authority. We do not 
by any means coincide with Dr. Franck in this opinion. It 
appears, indeed, to be supported by the inutility of such a 
proceeding in the case of a general average sacrifice. When a 
sudden and unusual peril threatens to destroy both ship and 
cargo, it is no time, we admit, for the master to hold a general 
consultation with his crew. But a bottomry loan raised in 
port is a very different matter, and the opinions of the most 
experienced of the crew ought, we think, to be taken before it 
is contracted. Such a course of proceeding could not weaken 
the authority of the master, for he is not virtute officii compe- 
tent to contract a bottomry loan unless it is indispensable. 
The consent of the crew would, therefore, be a security both to 
the master and lender. Under the heading de debitore 
bodmericsy the author discusses the question whether the master 
can, virtute officii^ contract a loan on bottomry. The owners 
are, as a general rule, bound by all contracts of the master 
for which his office affords the presumptive authority, even 
though, in point of fact, it do not extend to such. Molloy, 
book ii., chap. 2, sec. 14 ; Boucher v. Lawson^ Rep. Temp. Hard- 
wicke, p. 85 ; Story on Agency, chap. 6, sec. 116. The leading 
Continental States have adopted the same rule, qualified only by 
a few limitations, Roccu's Not., 11 to 18 inclusively; Not. 26, 
27, 28; Not. 49, 65; Guidon, chap. 18, art. 4, and Cleirac'sCom. 
thereon; French Ordinance, liv. 2, tit. 8 ; Des Proprietaires de 
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Navires, art. 2, and the Commentary of Valin thereon ; Pothier, 
Charter Partie, sect. 2, art. 3 ; Wei wood's Sea Laws, tit. 15. The 
obligation of the owner in respect of the master's contracts in 
bottomry are governed by the same principles as those that apply 
to his contracts in general. They are treated of in the civil law 
under the same head: (Dig. de exercitorid actione). The onus of 
proving that the bottomry loan was necessary rests, according to 
English law, on the lender. Backer v. Busker^ 1 Starkie, 27 ; 
Palmer and others v. Gooch^ 2 Starkie, 428. Dr. Franck 
considers the rule thus so well established in our law to be of 
universal force, or at least to be binding according to first prin- 
ciples, secundum Jus per se.* We do not, however, by any means 
perceive the soundness of this position. Omnia presumuntur 
rite esse acta. The owners, tiierefore, ought, we think, to be 
presumed to have appointed a person who would not improperly 
hypothecate the property entrusted to him. In a case decided 
in the Admiralty Court in Scotland in 1807, Craigie v. Ogilvie 
awrfiTyy^W, cited in Abbott on Shipping, 8th Ed., 141, the judge 
recognised a distinction between the furnishing of stores and 
the loan of money, considering the onus of proving the necessity 
of the loan to rest on the lender only in the latter case. The 
English rule does not go to this extent, although it requires a 
less degree of proof in cases where the loan consists of supplies 
than where it consists of money. The rule in Craigie v. Ogilvie 
might, we think, be very safely admitted. At all events, it is 
the rule which we should deduce from Jus per se. The lender 
on bottomry is certainly not bound, even according to English 
law, to see to the application of the money he advances ; vide 
The Gratitudine v. Mazzola, 3 Robs. Adm. Rep., 272. The 
American rule on this point appears to be very sound. It 
raises a presumption in favour of the lender, that he instituted 
the proper inquiries and was reasonably satisfied of the existence 
of a necessity for the loan.f 

In our English code the lender of the money is also bound 
to ascertain whether the necessary supplies could not have 
* P. 12. f Parsons on Maritime Law, p. 419. 
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teen obtained on the personal credit of the owner, without 
resorting to the bottomry bond. Heathorn v. Darling ^ 1 Moo. 
C. C, 5 ; The Augusta, 1 Dods. 286, 287. This rule probably 
sprang, not so much from any jealousy of the law in respect 
of the master's opportunity of injuring or defrauding the owner 
by contracting unnecessary bottomry loans, as from its abhor- 
rence of all usurious transactions. Perhaps the supposed 
inconsiderateness of all seafaring men has also had some 
influence in establishing the rule. Not only has the lender 
thus to take into account the necessity of the loan itself, but 
also of the particular mode of its being contracted. The diffi- 
culties of the lender are somewhat diminished by the statute 
3 & 4 Vict, c. 65, s, 6, which has conferred upon the Court of 
Admiralty jurisdiction to determine what are necessaries in the 
case of foreign ships. The case of The Gospatrich, 4 Jur. N. 
S. 742, throws much light upon the scope of this enactment. 
Dr. Franck is of opinion that the lender on bottomry should, 
besides establishing the necessity of the loan, also prove the 
absence of the owner. In other words. Dr. Franck con- 
siders* the power to borrow on bottomry is not implied secun^ 
dum Jus per se in the office of master, but may be connected 
therewith by special circumstances. As the master, however, 
cannot well be said to enter upon the discharge of his duties 
until the ship puts to sea, the question cannot often be con- 
ceived as arising in practice. If it were not useless to specu- 
late on the relations to first principles of a rule now inflexibly 
established in our courts, we should feel disposed to contend 
ihat, according to Ju^ per se, the master has inherent power to 
borrow on bottomry. The contrary, indeed, is the rule laid 
down by all states : Hanseatic Ordinances, art. 58 ; Hanseatic 
Ordinances of 1614, tit. 6, art. 1 ; French Ordinances, liv. 2, 
tit. 1 ; Du Capitaine, art. 17, and liv. 3, tit. 5 ; Des Contrats k 
la Grosse, art. 8 ; Emerigon, tom. 2, p. 424 ; MoUoy, book ii., 
lib. 11, sect 11; Weskett, 4, tit Bottomry, sect 20, 23; 
Lister V. Baxter, 2 Stra., 695. Even in the present days of 

♦ P. 12. 
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railwajs and electric telegraphs the question has perhaps lost 
none of its legal importance. 

The saying of Oxenstiern, quam parvd sapientid regitur 
mundusy has in modern times received numerous illustrations 
from the many advantages that have resulted to commerce 
from the removal of the restrictions upon private enterprise 
which an ill-judged system of bureaucratic intervention had 
imposed. Our allies still groan somewhat heavily under the 
bureaucratic yoke. They forbid, for instance, an insurance or 
the contracting of a bottomry loan on the freight only, unless 
it is actually earned at the time when the contract is entered 
into. Dr. Franck's remarks* on the impolicy of such a restriction 
are exceedingly sound and sensible. He correctly states the 
fundamental principles of insurance to be, first, that the insured 
is to suffer no detriment or to gain any advantage by any 
casualty happening to the thing insured. The French law, 
which prohibits the insurance of contingent freight, fret a faircy 
as distinguished from fret acquis, or freight actually earned, 
clearly violates the first of these principles. The German and 
English codes, on the other hand, allow the whole freight to be 
insured, and thus give the insured a slight interest in the 
failure of the adventure even at the outset, before much 
expense has been incurred with respect to wages and provisions* 
With respect to insurance and bottomry transactions regard- 
ing the freight, we think a close adhesion to the rule prescribed 
by Dr. Franck would be more troublesome than it is worth. 
The English rule, which obtains likewise throughout Germany, 
Italy, Portugal, and the Hanse Towns, is sufficiently correct 
for all practical purposes. In cases of general average, as the 
value of the freight at risk when the general average sacrifice 
was made can be readily estimated when the adjustment of the 
general average contribution takes place, the rule advocated 
by Dr. Franck may no doubt be readily applied. With this 
view, the General Average Congress at Glasgow in 1860, in 
their last rule, recommended that any legislation on the subject 

*P. 20. 
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of general average should provide ^^ that in fixing the value 
of freight the wages and port charges up to the date of the 
general average act ought not to be deducted, and the wages 
and port charges after that date ought to be deducted from the 
gross freight, at the risk of the shipowner." We do not see, 
in fact, how the rule preferred by Dr. Franck could be applied 
to freight For, though the capital to be expended in gaining 
the freight is only gradually expended, the capital which is to 
meet the cost of wages and provisions is set apart for this pur- 
pose, and may, therefore, for most, if not all practical 
purposes, be deemed to be at risk. 

Furthermore, if Dr. Franck's rule were observed with the 
rigour which he prescribes, some portion of the freight should 
at all times continue uninsured, unless it were to be made the 
subject of daily insurance, and thus the first maxim of insurance 
law cited by our author be broken. 

" Incidit in Syllam qui vult vitare Charybdem." 

The observations we have offered on this head respecting 
the insurance of freight, or contingent profits, apply equally to 
loans on bottomry on the freight only. 

Our author gives * a very able exposition of the essential 
qualities of the condition in bottomry, viz. the successful 
termination of the adventure. The creditor, being his own 
insurer, undertakes all the risk incidental to the adventure. 
But out of these perils the deterioration in value of the thing 
hypothecated by means of any vice propre is by most writers 
excepted. Dr. Franck disapproves of the principle of this 
exception. We think that the common rule is preferable to 
Dr. Franck's view, which would throw open a wide door 
to fraud. The consideration of this question, however, is not 
very important. Every species of adventure must, a^ a general 
rule, be successful; for no shipper transmits commodities that 
are likely to suffer much by any vice propre unless the price 
of the part sold is sufficient to replace the capital expended 
in its purchase together with the ordinary profits. An acci- 

* P. 22. 
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dental injury is of course nowise different from any other 
loss in its relations to bottoinry, or insurance in generaL 

The concluding chapter of the First Part of this treatise 
relates to the proof of bottomry, and contains a statement 
of the essential requisites of a bottomry contract. It should 
describe, according to Dr. Franck, the names of the parties, 
the sum borrowed, the thing hypothecated, the condition of 
the agreement, the route and name of the ship, the name of 
the master, the rate of interest, the promise of repayment, 
the time and place at which the contract was entered into, 
and the subscription of the borrower's name. But the memo- 
randum need not specify. Dr. Franck thinks, the nature of 
the adventure. The paramount necessity of expressly stating 
that the lender undertook the liability of the sea risks, in 
order to justify the reservation of the maritime interest during 
the period when the laws against usury were in force in 
almost every country, having ceased to exist, we think that 
any memorandum of agreement which would be regarded 
by a commercial man as a bottomry instrmnent ought to be 
held to be such by a Court of Admiralty, vide Symonds v. 
Hodgson^ 6 Bing. 114; 3 B. & Ad. 50. In practice some- 
times a bond, at other times a bill of sale, is made use of; 
Johnson v. Shipper^ 2 Lord Raym., 982. There is, however, 
no one item the insertion of which we would consider to be 
more important than a description of the nature of the adven- 
ture, nor which would be in greater harmony with the principle 
of these contracts, viz., that the peculiar perils of maritime 
adventure constituted a suflScient ground of exception to the 
laws against usury. A curious point on this head was de- 
cided in the case of Ex parte Halket, 3. Ves. & Beames, 135, 
in which a bill of exchange drawn by the master on the 
owner as security for advances made to the master was not 
considered as an instrument of hypothecation, although it wa» 
accompanied with a verbal stipulation by him that the ship 
should be liable. If bottomry, however, be originally con- 
templated, no form of collateral security will aflfect the 
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essential nature of the contract ; TTie Augusta^ 1 Dods. Adnu 
Rep. 283. Questions upon this head, notwithstanding the 
repeal of the usury laws, are still important with respect to 
the jurisdiction of the Court of Admiralty. Dr. Franck's 
remarks on the proof of bottomry are meagre, and do not 
touch the question of jurisdiction, probably because in his 
exposition of Jus per se he contemplated merely the abstract 
relations of bottomry. 

Dr. Franek gives in extenso the code of bottomry adopted 
by the delegates of the Germanic Confederation* at Frankfort- 
on-the-Maine, in 1856. He finds a few blemishes in it, but 
pronounces it to be, on the whole, the very best maritime or 
commercial code that has been ever promulgated. He passes 
a severe criticism on the 684th Article, because it does not 
specify the essential characteristic of bottomry, viz. the risk 
incurred by the lender. The context, however, is a sufficient 
answer, we think, to this objection. We hope that the time 
is not far distant when, the gates of free trade having been for 
some time opened by all nations, they will see the expediency 
of adopting a single maritime code for all. The feasibility of 
such a desideratum cannot well be doubted, when we see- 
a precedent set by that unwieldy body, the Germanic Con- 
federation. 

When treating of the English law of bottomry, our author 
gives us credit f for having been the originators of *^ maritime 
loans combined with hypothecation," by means of which the 
lender can enforce his claim, notwithstanding the loss of the 
ship. This, of course, is not bottomry, properly so called; 
nor could the lender in such a transaction have formerly stipu- 
lated for more than the ordinary rate of interest. It is, there- 
fcH-e, only an ordinary contract, and more likely to have been 
first used by the Khodians than by ourselve^. Our author's 
commentary on the English bottomry code is, perhaps, Ihe 
most valuable portion of his treatise. In this department of 
his labours he criticises, distinguishes, generalizes, reasons in- 
♦ P. 65. * P. 191. 
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ductively and deductively, and cites authority and case with as 
much felicity as if his legal researches extended only to our Ad- 
miralty Reports. Only that his statements are given with a 
closer reference to the abstract propositions of the first part 
than the collocation of the divisions of his subject warrants, 
we think his chapters on the English law of bottomry 
would be found to have no inconsiderable practical value. 
As they stand, they are not without their value even to the 
practitioner. 

Bottomry is treated of by the later writers on the Roman 
civil law, under the head of those contracts designated in that 
system as real, and is found in immediate connexion with the 
class of contracts called mutui datio. With the exception of 
very few headings such as culpa, dolus, negligentia, &c., there is 
considerable diflBculty in applying most of the rules of the 
civil law to the complicated transactions of modem commerce.^ 
There is, therefore, the less reason to regret that there is no 
very copious repertory of juristical precepts on bottomry to be 
extracted, howsoever indirectly, from the civil law itself. 

Our author, in his chapters on the Roman code on bottomry,, 
discusses this branch of his subject with his usual discretion and 
analytical vigour. He seems to think* that voluntary bot- 
tomry was the only sort used by the Greeks or Romans. But, 
if the Greeks had resort to loans not only for a single adven- 
ture, but also for outward and homeward voyages combined, 
which Dr. Franek admits, it is not likely that while their com- 
mercial speculations admitted of such complicated transactions, 
they had not recourse likewise to every expedient for raising 
money which the necessities of their commerce might require. 
Of the various terms found in the civil law which may be con- 
sidered as referring to this class of transactions. Dr. Franek 
prefers the phrase ** trajectitia pecunia^^ though the definition 
given of " trajectitia pecunia *' by Modestinus (Pandectarum, 
lib. 10) as ** qum trans mare veMtur^^ strongly conflicts with 
Dr. Franck's exposition of the phrase. ** UsurtB nauticce " is, 

♦ Pp. 341, 348. 
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we think, a much more appropriate and less ambiguous designa- 
tion for bottomry than that preferred by Dr. Franck, and 
appears to us to prove conclusively that loans on bottomry 
were not unknown to the Komans. He considers that the 
Roman law has been superseded almost all over the entire 
continent of Europe by the express promulgation of codes by 
the various states. It never obtained prcipno vigore in England, 
although it has always received from our judges the considera- 
tion it deserved. Both on the Continent, and in England, there- 
fore, though for different reasons, the'civil law is to be regarded 
only as such presumptive evidence of the natural law as may be 
displaced by even merely ratiocinative proof of its injustice or 
inexpediency. It is, to use a phrase of Dr. Franck's, testimony 
only of Jus per se^ and not its authorised exposition. It cannot^ 
indeed, be expected to throw much light upon questions of 
bottomry, since so learned an authority as Dr. Franck appears 
to have some doubt whether cases essentially resembling 
modem contracts of bottomry ever occurred during the sway 
of Home, and, at all events, denies that any description of bot- 
tomry, except of the voluntary sort, was in vogue in ancient 
times. Bottomry, ret pignerat<B causd necessaria, being, ac- 
cording to Dr. Franck, unknown in ancient times, few cases 
of any kind of bottomry used then to occur, and hence, from the 
resort to voluntary bottomry only, he accounts for the rule of 
the Boman law that the master could not raise money on bot- 
tomry without express authority to that effect. A less technical 
and unsubstantial reason for this rule is, we think, to be found 
in the comparatively narrow limits of the commerce of ancient 
times, and the consequent difficulty of the master's obtaining 
tiie necessary supplies except in those places where the owner 
of the ship had a commercial connexion. 

This lareatise reflects the very highest credit upon its learned 
author, and shows him to be possessed of a mind capable 
of applying the most profound principles of jurisprudence to 
the infinitely varied details of commerce. His exposition of 
Jus per se is logical, elevated, and masterly. His account 
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of the Roman law of- bottomry, or rather of those portions of 
the civil law that implicitly relate to a class of contracts under 
which those of bottomry may be not improperly ranged, 
is elegant and succinct. His commentaries on this branch of 
the civil law ought, we think, to have immediately succeeded 
his disquisition on Jus per se, and so have formed a convenient 
medium for applying the abstract principles of the first portion 
of the treatise to the different codes of leading maritime states 
of Europe. This defect of arrangement, however, is the 
less important, as the civil law is very barren of any 
general rules admitting of a practical application to contracts 
on bottomry of the present day. The arrangement of the 
matter of this treatise is in another respect also, perhaps, 
somewhat faulty. It is, we think, to be regretted that the 
author did not first give a statement of the fundamental 
principles of jurisprudence applicable to the various divisions 
of his subject, and then show in immediate connexion with 
each heading in what respects the different states of Europe 
observed, or deviated from, the precepts of Jus per se. It is 
with reluctance, however, that we notice imperfections in a work, 
which, on account of the scholarship, profound comprehension, 
and philosophic analyses exhibited by the author in every 
page, deserves our warmest conunendation. This treatise is 
mainly written in Latin, the style of which constitutes no small 
portion of the general merit of the author. 



Art. IX.— the COLLEGE, DOCTORS' COMMONS. 

r\^ a former occasion we called our readers' attention to the 
many distinguished civilians who had adorned the old 
College of Doctors' Commons.* In doing so we mentioned, in 
passing, that the latter would ere long lose its name and 
application under the blow of the auctioneer's hammer. The 

♦ Vol.xi.N.S.p.265. 
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sale of the college will be an acoomplished fstct in the course 
of the current month. 

If this were merely the sale of a good property in the City^ 
by a London corporation, we should not have adverted to it 
more than to any other alienation which occurs in the changes 
and chances of human affidrs, when estates, after having 
excited admiration by their compactness and integrity, finally 
undergo the fatal process of disintegration. 

Laudas, insane, trilibrem 
Hullum, in singula quern minus pulmenta necesse est. 

But the circumstances connected with the College of the 
Doctors having been so peculiar as to have induced the 
Legislature to convert a trust estate into a benefidal interest,, 
we think that the story, as well of its acquisition as of it» 
conversion, deserves commemoration in these pages. We will,, 
therefore, show how the estate came to the Doctors, and how 
they acquired their present right to sell it for their own 
private advantage. 

The facts stand thus: in 1567, Dr. Hervey, Master of 
Trinity Hall, Cambridge, and one of the Advocates of 
Doctors' Commons, purchased of the Dean and Chapter of 
St. Paul's, London, the lease of a ruinous building then 
standing on the site of the present college, and called Mount- 
joy House. He made a present of it to the Judges and 
Advocates of the Commons, and they afterwards repaired the 
old mansion so as to make it habitable for themselves and 
their wives. The Doctors thenceforth took up their abode in 
Mountjoy House and in the buildings which succeeded it after 
the Fire of London. 

The lease was made to the Master and Fellows of Trinity 
Hall, in trust for the Doctors, for a term of ninety-nine years, to 
commence at the expiration of an existing lease which Dr. 
Hervey had also bought up. On this occasion the Dean and 
Chapter further covenanted that if the Master and Fellows of 
Trinity Hall should at any time during the before-mentioned 
term of ninety-nine years offer to surrender the lease, the Dean 
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a&d Chapter should^ upon a fine of £20^ grant them a new one 
for the same number of years. 

Old Mountjoy House was, burnt down in the Great Fire, 
and the Doctors were without an abiding place of their own. 
In 1670 they obtained a new lease of the property from the 
Dean and Chapter for sixty years, and shortly afterwards set 
to work to rebuild the College in its existing form. 

The new lease was to expire in 1730, but previously to its 
expiration the Doctors applied to the Dean and Chapter to 
renew upon surrender agreeably to the terms of the covenant 
made in 1567. This the Dean and Chapter declined to do, 
being fortified in their refusal by the 14 Eliz., c. 11, 
which disabled Dean and Chapters, with other ecclesiastical 
C(»rporations, from granting leases of houses in any city or 
town corporate for a longer term than forty years. After 
some squabbling both in Chancery and in the House of Lords, 
the latter judicature decreed that the Dean and Chapter 
should grant a new lease on the same trust as that upon 
which the old lease had been made, but for the term of forty 
years only. 

This further lease was accordingly made. It expired in 
1770, and the old litigation recommenced, by the Doctors 
filing a bill in Chancery praying that the Dean and Chapter 
might be compelled to grant a new lease on the same terms 
as that which had been directed by the Court in 1728. In 
1767 the Lord Chancellor^dismissed the Doctors' bill, and by 
his decree deprived them of all beneficial interest in the 
estate. 

When the Doctors found themselves baffled in obtaining a 
lease upon easy terms, they made up their minds to effect a 
fair bargain with the Dean and Chapter ; and with a view to 
enable i^hemselves to treat with the latter without the inter- 
vention of trustees, they procured, in 1768, a royal charter of 
incorporation. 

On the expiration of their old lease in 1770, they purchased 
a new one of the Dean and Chapter for a term of forty years. 



124 The Collegey Doctors^ Commons. 

and also obtained from the lessors an agreement by which the 
latter engaged to convey to them the freehold and feesimple 
of the estate for ever, in case such agreement should be con- 
firmed and carried into effect by Parliament. The agreement 
was afterwards confirmed and carried into effect by a private 
Act, (the 23 Geo. III., c. 30). In the preamble of this Act 
it is stated . that the object of the Fellows [of the College was 
to procure and secure to themselves a fixed abode, and that 
the Act was passed for effecting that purpose. Time rolled 
on, and in 1857 the Doctors came to the conclusion that qu& 
such they required no fixed abode, and by 20 & 21 Vict., 
c. 77, they obtained power to sell the estate for their own 
private use and benefit. Whether the Doctors were influ- 
enced in taking this step by the recorded reasoning of Sir 
Boyle Boche, we cannot say, but they have as clearly by their 
actions ignored the claims of posterity as that gentleman is 
said to have done by his words. 

There is much however that is grave and consequential in 
the act of the Legislature which has sanctioned the sale of the 
college. Though this is an age ripe and apt for the introduc- 
tion of law which would have startled our forefathers, this, 
perhaps, is the most striking instance which has yet appeared 
of the prevalent laxity of legislation ; and it is noticeable that 
it should have been enacted for the especial behoof of Doctors* 
Commons, so long the stronghold of conservatism. 

In the enactment, however, there must be a principle, if 
we can but find it. It would, upon investigation, seem to be 
no other than this, — that a corporation may, if it so please the 
Legislature, be converted from life-tenants or trustees into 
beneficial freeholders, and no consideration that the public 
might have derived a benefit from the continuance of the 
trust should be allowed to mihtate against the conversion^ 
unless of course the public, in the name of the poor, or^other 
claims equally strong, have a definable and distinct interest in 
the application of the revenues of the property in question. 

This principle, bold and subversive of timid restraints as it 
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Is, is intelligible, and may possibly be applicable to other and 
analogous cases, as a protest against useless and unnecessary 
mortmain. 

We wiU not venture to define what may be all the analo- 
gous cases, but we cannot forbear to point out a certain class 
of them which we think are of such a nature. 

We all know that some of the corporate companies of the 
city of London possess large and princely [(ere long to become 
laxger and more princely) estates in the North of Ireland. 
These magnificent properties they hold upon no particular 
trust, exqp pt to apply their revenues to the use and behoof of 
the members of these companies. 

Here, we think, the example of Doctors' Commons might be 
beneficially followed. A participation of these estates amongst 
the members of the companies would, by bringing back a 
landed gentry to a soil from which it has been eliminated, 
operate more eflFectively to consolidate and improve the 
tenantry, than all the best endeavours which philosophy may 
dictate without the presence of resident landlords. 

The beneficial influence of a housekeeping landed gentry is 
so mighty, that we scarcely fear to assert that a pack of 
hounds with a resident landlord wiU do more social good to a 
district than the best managed school, where there is no 
person of that grade and influence. 



abt. X.— the metkopolitan and provin- 
cial LAW ASSOCIATION AT BIRMINGHAM. 

npHE Metropolitan and Provincial Law Association is a 
Society of Attorneys and Solicitors, established in the year 
1847, "for the purpose of promoting the interests of suitors, 
and the better and more economical administration of the law, 
of obtaining the removal of the many and serious grievances 
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to solicitors, and through them, to the suitors, and of maintain- 
ing the rights and increasing the usefulness of the profession." 

Its history is, we believe, correctly stated in an article in 
The Law Magazine for 1848, (N.S. Vol. VIII.,) and it wiU 
be suflScient, here, to say that its establishment was the result 
of a conviction among many eminent members of that branch 
of the profession in town and country, that much crude and 
unwise legislation, hurtftil alike to the profession and the 
public, would have been avoided, if the experience and rights 
of the profession had been regarded and maintained. They 
felt that as attorneys and solicitors were necessary agents in 
carrying into effect all improvements in the law, it was an 
injury, not only to them, but to the public, to neglect thedr 
assistance or lower their status ; and they resolved to organize 
in self-defence. They deemed it necessary that this organiza- 
tion should be distinct from the Incorporated Law Society, 
which, it is well known, has an official control by charter over 
the whole body of attorneys and solicitors. The constitution 
and purposes of that society unfit it for the popular and 
prompt action which is the necessity of a defensive organiza- 
tion. That there is no rivalry between the two societies is 
clearly evidenced by the fact, that several members of the 
Council of the Incorporated Law Society are among the most 
active on the committee of management of the other society, 
and that on almost all the important questions which have 
concerned the profession, the two societies have worked 
harmoniously together. 

The difference between the action of the two societies is, 
perhaps, best illustrated by such a meeting as that which has 
just taken place in Birmingham. Since the year 1854, in 
addition to the ordinary business of the association, which is 
necessarily done in London, its members have held meetings 
in the principal towns and cities. At these meetings papers are 
read and discussions held on subjects affecting the interests (^ 
the profession. In this way the association has in turn visited 
Leeds, Birmingham, (twice,) Liverpool, Manchester, Bristol, 
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Newcastle-on-Tyne, and Worcester. Its second visit to 
Birmingham took place on the 7th and 8th of October; and, to 
show how attorneys and solicitors think and speak on pro- 
fessional topics, we present a very condensed account of the 
proceedings. The Chairman of the Association, Mr. T. Avison 
of Liverpool, first delivered his annual address, and after some 
<5ongratulatory remarks said : — 

'^ It appears to me that this forms a most fit occasion for 
putting the question to ourselves — Have these aggregate 
autumnal meetings of the association succeeded? I think, 
gentlemen, that there can hardly be but one reply to this 
question. I have been present at nearly all of our meetings, 
and I feel that whether we consider them as means of making 
us better acquainted with each other, or whether we judge of 
their success by the merits of the various valuable papers 
which have been read to us, we must pronounce them a success. 
It appears to me that one of the great evils to which our 
profession is liable is this, that we are too much isolated from 
each other, and that we act too independently. I believe that 
these are the great causes of our weakness as a body, and that 
we must seek in collective and co-operative action the means 
of raising us as a profession,' and giving us that power which 
we ought to possess. Gentlemen, if we compare the position 
of this association at the present time with what it was when 
we met here in the year 1855, we shall find that we have 
gained much additional power and much respect. Our 
association is now consulted by the highest legal authorities, 
and the suggestions of our committee and members are in- 
variably considered with .the greatest attention and respects 
I hope that I shall be able to satisfy you all upon this point 
before I close my present very imperfect observations. It 
now becomes my duty, as chairman of the association, to give 
you a short account of the endeavours made, and the results 
obtained by your committee of management, since the 
metropolitan annual meeting, held on the 16th of April last, 
up to which time you have all received similar information 
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concerning the operations of the present year from the last 
annual report printed and circulated among you, and with the 
contents of which I will presume you to be acquainted." 

He then proceeded to narrate the proceedings of the com- 
mittee in reference to the proposed law reforms of the last 
Session : The Land Transfer Act, the Law of Property 
Amendment Bill, the Joint Stock Companies' Act, Law of 
Partnership Amendment Bill, and many other measures. As 
an example of the good sense and activity of the committee, 
we select two paragraphs. 

"Judgments, &c.. Law Amendment. 

"The Bill to amend the Law relating to Judgments, Execu- 
tions, Statutes, Recognizances, and Lites PendenteSj introduced 
by Mr. Hadfield, proposed to abolish the charge on land of 
registered judgments. Now, however desirable it might be 
to alter this law as applicable to future cases, it appeared to 
your committee that it would be a change in the law which would 
very prejudicially have aflfected the rights of creditors by de- 
priving them of the protection as to then existing judgments 
expressly reserved to them at the instance of the managing 
committee, by Lord St. Leonards' Act of 1860. Notice of 
opposing the second reading of the Bill was at once given by 
the Attorney-General, but out of deference to Mr. Hadfield 
the managing committee were unwilling to take active steps 
against it unless absolutely compelled to do so. They, there- 
fore, wrote to Mr. Hadfield, urging their reasons and requesting 
him to withdraw the Bill. This, however, he declined to do; 
and the managing committee having received an intimation 
that the Attorney-General needed help in his opposition, they 
considered it their duty to prepare a full statement of their 
arguments against the proposed confiscation of existing securi- 
ties, and embodied them in a petition against the Bill. This 
was presented on their behalf by the Attorney-General. 
After Sir "William Atherton had delivered his speech, Mr.. 
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Hadfield said he would not trouble the House to divide, and 
withdrew the measure. 

"In order to show the vast amount of property that would 
have been affected (an amount almost incredible) had Mr. 
Hadfield's Bill become the law, I would refer to a return which 
in May last was presented by order of the House of Commons. 
It appears from that return that *in less than two years, 
namely, July, 1860, to May, 1862, 3,668 judgments have been 
registered (or re-registered to keep them alive) in the registry 
of judgments, for the purpose of their being a charge upon 
landed property, and this is in addition to judgments on which 
satisfaction has been entered.* The report also states that 
^ there were within the five years preceding the 31st May, 
1862, unsatisfied judgments amounting to £16,500,000/ 

** Bankruptcy Trust Deeds. 

^* Another gratifying result of the endeavours of your 
committee is the general order of the Court of Bankruptcy of the 
22nd May, 1862, directing that an attested copy of every trust 
deed registered after the 5th June last, under section 192 of 
the late Act, should, with a schedule of the creditors, be filed 
by the Registrar, as recommended in the last annual report of 
the association, and in a letter written to the SolicitoivG eneral 
by the committee." 

Other topics referred to in the address were the questions of 
legal and medical coroners, and preliminary education, as to 
which Mr. Shaen made the following remarks : — 

** The argument in favour of the appointment of a medical 
man to the office of coroner would equally apply to the appoint- 
ment of a medical man as judge in a charge of murder by poison, 
as a coroner's duties were purely judicial, the medical informa- 
tion necessary being supplied him in the evidence to which he 
had to apply the law in his summing up to the jury." Adver- 
ting to the first three local preliminary examinations that had 
taken place under the new system, he said that ^' at that in 
February there were 23 candidates from London, Liverpool, 
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and Cardiff, of whom 19 passed; that at that in May there were 
113 candidates from London, Birmingham, Bristol, Exeter, 
Leeds, Liverpool, and Newcastle-on-Tyne, of whom 77 passed; 
that at that in August there were 96 candidates from London, 
Birmingham, Bristol, Leeds, Manchester, Newcastle-on-Tyne, 
and Plymouth, of whom 74 passed. The percentage of those 
rejected was therefore 36*72, which, compared with other 
examinations, was, he considered, fair evidence that the 
examinations were a good test of the candidates' abilities. 
As to the immediate examinations, four graduates presented 
themselves at the Easter Term and passed, and at the 
Trinity Term four graduates and eight ten-year clerks presen- 
ted themselves, and eleven of the twelve passed." 

The first paper read was " On the Relations between the 
Profession, their Clients, and the Public," by Mr. G. J. 
Johnson, of Birmingham, a solicitor, who holds the appoint- 
ment of Professor of Law at Queen's College in that town. 
The following extracts will show the style and character of 
this paper. After premising that its object was to point out 
a few of the mistakes constantly made about the profession by 
their clients and the public, the writer continued : — 

" The first misconception, and root of all others, is the belief 
of the public that law is for the most part a toilful complication 
by lawyers^ for their own henejity of what ought to be a few 
simple rules. It is true that this fallacy is not often put into 
words, for it is just one of those absurdities which are refuted 
by putting them into plain English. It is as correct to say 
thai hunger and thirst are the inventions of bakers and 
brewers, and kept up by them for their selfish ends. Never- 
theless, some such belief is the unconscious sentiment of the 
great mass of our clients and the public. They verily believe 
that, but for us, the enormous legend of English law could be 
cut down into a little pocket volume, which everybody might 
buy at the railway stations for a shilling, and thereby become 
his own lawyer without having a fool for his client. Even 
so able and acute a writer as the author of ** The History 
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of Givilization," adopted the same fallacy to the extent of 
arguing at great length that all our present and future legisla- 
tion was, and must be destructive, and that the statutes would 
by and by be reduced to a minimum. I admit the constant 
destruction which goes on every session, but I see no prospect 
on that account only that English law will at present become 
more simple, because I notice that whilst we are repealing 
on one hand, we are adding statutes and cases to an enormous 
extent upon subjects unknown to the books fifty years ago. 

^^ The reason of this is, that the law of any nation is simply 
the ultimate expression of its average morality ; the hardening 
of that morality into institutions. English law is complex 
because English life is complex, and for the present there 
does not appear much probability of its getting simplified." 

Illustrating this in detail, the writer then proceeded to the 
practical conclusion that the most rapid and extensive law 
reforms would not enable the lay public to dispense with 
professional assistance of some kind or other. Of course they 
might abolish attorneys and solicitors, but if they could not 
all be their own lawyers, they would simply fall into the 
hands of some of the species of the genus "agent," of whose 
malpractices the writer gave some striking instances. He 
continued: — 

^^ Now let us straightforwardly say to our clients and the 
public, * if you could get rid of us we should not blame you 
for doing so, but if your attempts to do so are not only futile, 
but costly, had you not better as sensible men keep us in 
the two objects which will be most beneficial to both of us, 
viz., improve our status, and remunerate us fairly?'" 

On the improvement of status an account was given of 
the exertions of the association, now happily crowned with 
success, to establish an examination in general knowledge 
previous to articles; an object which the association has 
steadily pursued since its establishment, and which is destined 
to have a great influence on the weU-being of the profession. 

The, next two papers were taken together, both having 
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reference to a subject of great interest to country solicitors, — 
the recent legislation as to transfer of land. The first was 
by Mr. W. S. Cookson, of Lincoln's Inn, and was confined 
to an examination of the "Act to facilitate the proof of title 
to, and the conveyance of real estates" (25 & 26 Vict, c. 53), 
in order, to use the writer's words, to ascertain "what it 
means, how the machine is to be worked, whether defects 
in it do really exist which, as apprehended by The Times, 
will require its amendment in many important particulars, 
and what its effects will be on our clients, their lands and 
their purses." After an analysis of the Act, the writer 
proceeded to point out numerous defects in its wording, arising 
from a disregard of the canon of legal composition, that the 
same word shall always be used where the same thing is meant ; 
e.g., "estate" is sometimes used in its legal sense, and some- 
times in its popular sense, where, according to the interpretation 
clause, the framer of the Act meant "land." Registry is 
constantly used for "register," and register is constantly 
applied without explanation to the register of ^* estates," 
meaning "land," the register of title, and the roister of 
incumbrances. He then continued : — 

"The scheme of registration proposed by the Act appears 
to be open to several serious objections. 

"The first objection arises from the difficulties and re- 
sponsibilities which must often attend the preparation for the 
record of title, of an exact record in concise terms of the 
existing estates, powers, and interests in the land (s. 14). 
Nothing perhaps is more difficult to a lawyer than to express 
concisely, and with absolute accuracy, the whole effect of 
a written instrument. One of our most eminent conveyancers 
was recently asked which of the two he would prefer drawing 
for the same fee, the deed, or the concise summary of it for 
the record of title ; and he unhesitatingly said the ^deed.' 

" The second objection is the necessity involved, in indefeasi- 
bility of title, of finally determining in all cases, except those 
of disputed boundaries, which may be left undecided (s. 16), 
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tlie identity of the land with the description given of it in 
the deeds. This objection is forcibly stated in the petition 
of the Incorporated Law Society to the House of Commons, 
and heed not be repeated. Every practising solicitor knows 
that in a great majority of cases the evidence of identity 
establishes nothing more than a reasonable probability. 

"The third objection is, that the * record of title* will 
inevitably become, under another name, a registration of 
assurances." 

The latter point was supported by a minute examination 
(which we regret our space does not enable us to set out 
at length) of several clauses of the Act. 

The second paper, by Mr. John Turner of London, com- 
prised an analysis, not only of the 25th & 26th Vict., c. 53, 
but also of the Declaration of Title Act, 1862 (c. 67). Of the 
principle of the latter Act, Mr. Turner fully approved, and 
thought it might be usefully adopted in many cases, and he 
also considered that " great credit is due to Government for 
overlooking political claimants in the appointment of Registrar 
under the recent Act, and for selecting the best man for the 
office, without regard to political interests. I think that this 
departure from a vicious system should be marked by the 
profession by a loyal determination to give the Act every 
possible support, and by furnishing suggestions for amendment 
where necessary." 

A very interesting discussion followed, in which Mr. Hope 
Shaw and Mr. Eddison, (both of Leeds,) Mr. Livett, (of Bristol,) 
Mr. Eden, (of Liverpool,) Messrs. T. Kennedy, Payne, and 
Shaen, (of London,) and others, took part. The principal dif- 
ference of opinion was as to the tendency of the Act to pro- 
duce a registration of assurances. The Yorkshire solicitors 
being in favour of such a system, finding that their own local 
register had worked well, and the London solicitors just as 
strongly condemning it, because their experience of the Mid- 
dlesex registry was not favourable* The meeting were unani- 
mous in their desire to adopt any sound and well-digested 
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measure which should save their clients the costs of repeated 
examination and re-examination of title. The rules and scale 
of fees had not then been issued^ but it was generally feared 
that the cost of giving notices to adjoining owners would 
prevent the adoption of the former Act, except in cases where 
large estates were intended to be cut up for sale in small lots, 
and in which case an indefeasible title and a short conveyance 
would add greatly to the chances of sale. 

The next subject brought before the association was the 
Partnership Law Amendment Bill of 1861, on which Mr. 
Arthur By land of Birmingham read a valuable paper. As 
the bill is to be re-introduced next session we extract the 
following account of it. 

" A bill for the amendment of the law of partnership was 
brought into the House of Commons and read a second time 
last session, and it is intended that early in next session it 
shall be re-introduced and referred to a select committee. 

" The subject is one peculiarly fitted, as it appears to me, 
for the consideration of our society ; and I therefore propose 
to lay before you an outline of the bill, and some of the reasona 
which lead me to regard it as an important commercial law 
reform, deserving of your attention, and I hope of your 
support 

" The growth or private history of bills I have often found 
useful in the consideration of their merits. I will therefore 
tell you at the outset the origin of this bilL It was prepared 
by Mr. Alfred Wills, upon the instructions of the Birmingham 
Chamber of Commerce, and with. the sanction of other Cham- 
bers. These bodies you will, I think, admit, are entitled to 
speak with some authority on partnership law, but their 
opinions and schemes may with advantage be reviewed by a 
society of lawyers. I should regard the imprimatur of the 
Chambers of Commerce and of this association of law societies 
as the best recommendation which a bill relating to matters 
commercial could have ; our statutes on such subjects would 
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be much improved if, in their preparation, they were subjected 
to their united criticism. 

*^The objects, of the bill are twofold, (1) the extension of 
the principle of limited liability to sleepijig or loan partners in 
trading concerns — and (2) the registration of persons consti- 
tuting trading firms. 

*^The provisions of the bill as to limited liability are as 
follow :— 

" The bill declares (s. 3) that it shall be lawful for persons 
to lend money to a trading concern upon the terms of receiv- 
ing a share of the profits either instead of, or in addition to, a 
fixed rate of interest, without becoming thereby general part- 
ners. The term general partner is used to describe what we 
now understand by a partner, and in contradistinction to a 
Umited partner, which words are used to describe a lender of 
money within the provisions of the Act. 

" In order to entitle a person to enjoy this limited liability, 
it is required (s. 4) that he should register with the Registrar 
of Joint Stock Companies certain particulars, and comply 
with certain specified conditions — if any of these be neglected 
he becomes, a general partner (s. 8). 

^^ These particulars and conditions are as follow :— 

*^ 1. The names and residences of each partner, and whether 
a general or special partner. 

^^ 2. The nature and place of business. 

"3. The firm. 

'^4. The sum lent by each limited partner — the time of 
advance and when repayable. 

'^ Loans are to be registered within fifteen days, and are to 
be actually paid at the time named in registry or within fifteen 
days afterwards, and no part of the money lent shall be repaid, 
satisfied, or secured in any manner before the time stated in 
the registry. 

" The firm is not to include the name of any limited partner ; 
if it do, then such partner becomes a general partner. 
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" Then follow provisions relative to tlie dissolntion of firme 
having limited partners. 

" The bill declare (s. 10) that such partnerships shall be dis- 
solved as to the limited partner on the expiration of the period 
for which the loan was granted, or by the death or bankruptcy 
of one of the general partners, and (s. 11) on such dissolution 
the loan becomes an ordinary debt. It may be renewed and 
then fresh registration must be made. It is required (s. 12) that 
upon dissolution by the death of a general partner an entry 
shall be made upon the registry. 

" It is provided (s. 13) that the general partners only shall be 
liable to be made bankrupt in reference to the dealings of the 
firm ; but that on such bankruptcy, the limited pmrtner shall not 
be entitled to receive any sum remaining unpaid, nor any interest 
or profits due to him as a limited partner, until all the creditors 
of the bankrupt whose - debts were contracted during the 
limited partnership are satisfied; and if a general partner 
shall be baokrupt within twelve months after the dissolution 
of a limited partnership, in other words, within twelve months 
after a loan has been repaid, the limited partner shall contri- 
bute, to the extent of the money he has withdrawn from the 
concern, in order to make up the deficiency of the bankrupt's 
estate in the payment of those creditors whose debts were 
contracted during the limited partneridiip. 

^' The provisions of the bill as to registration are founded 
upon the preamble, that it is expedient that the real constitu- 
tion of trading firms should be known, 

** It requires (s. 15) that every person who carries on trade 
either alone or with others under a firm which does not con- 
tain the surnames and Christian names of all the persons car- 
rying on such trade — or which firm contains the name of any 
other person not in the firm — or the words *& Company,* 
shall send to the registrar a statement in writing of the named 
and places of residence o£ the persons constituting the firm. 
This statement is to be signed by each person therein namei 
who is resident in Great Britain, the signatures to be attested 
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by a justice of the peace^ banker^ or attorney. Changes in 
the constitution of each firm are to be notified to tiie registry? 
(ss. 16, 18). 

*' Persons so registered may sue or be sued in the name of 
the registered firm, and service of process at the registered 
place of business shall be deemed good seryice on the person 
or persons constituting the firm. 

'^ If any person omit to make required registration, such 
non-registration may be pleaded in bar to any action brought 
by him in respect to any contract made by the firm (s. 20). 

*^ Such is tiie outline of the bill. We will first deal witii 
that part of it which relates to limited liability. You will ob- 
serve that it does not propose to limit the liability of any part- 
ner whose name appears in the firm as a partner ; every such 
partner will continue liable to the full extent of his property, 
and this is obviously just. The only parties whose liability 
we seek to limit are those who in fact have never been trusted.^ 
If all the partners in a trading concern desire limited liability 
they must conform to the provisions of the Joint Stock Com- 
panies Act. We deal only with those partners who are asso- 
ciated with others in whose names the concern is conducted, 
and who are liable without limit. I am anxious to be clear on 
this point, as it is more convenient in referring to the principle 
I contend for, which I shall have frequentiy to mention briefly 
as ^ limited liability,' instead of using the lengthy phrase of 
* the limited liability of sleeping partners.' 

^ And I wish to be understood, whilst condemning the prin- 
ciple of the unlimited liability of sleeping partners, as heartily 
approving of maintaining the obligations of all persons who 
have allowed their names to be used as an inducement to 
<5redit ; in other words, of checking false pretences in contracts. 

** Our bill is founded on the assumption that persons larust- 
ing a private trading concern contract with those parties whose 
names are in the firm, or who actively conduct its business as 
partners ; and in order to check any false pretence from bor- 
rowed capital, which under the present system of loans at large 
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fixed rates of interest is not infrequent, we provide a registry 
of the particulars of loans, and impose conditions to prevent 
sham loans. So that if our bill becomes law, the dealings with 
firms having limited partners will be contracts entered into 
with the knowledge that such limited partners are not to be 
responsible beyond their subscribed capital, contracts precisely 
analogous to the contracts with insurance companies. We all 
well know that every policy of insurance, whether against loss 
from fire, or from loss at sea, or for sums payable at death, 
contains a clause declaring that the stock of the company shall 
alone be responsible for all claims in the policy, and that no 
proprietor of the insurance company shall be Uable beyond his 
share in such stock. If every contract of a trading concern 
was reduced into writing, then an Act of Parliament would not 
be necessary. Each house would make its own law, and that 
without the most fastidious moralist raising any imputation of 
dishonesty or unfairness." 

Mr. Byland then proceeded to trace our present principle of 
the unlimited liability of dormant partners from the case of 
Waugh v. Carver^ in 1793, (which case, as observed by Mr. 
Commissioner Fane, " was not law but mistaken political eco- 
nomy,") down to the present time, and cited against it the 
opinions of a numerous array of jurists, judges, political econo- 
mists, and statesmen, in addition to the Eeport of a Select 
Committee of the House of Commons in 1851, and the resolu- 
tion of the House itself in 1854, and concluded that part of the 
paper with the following summary of the arguments in favour 
of the principle of limited liability. 

** The received principle of commercial legislation is to 
leave people to act for themselves, and not to restrict compe- 
tition. 

" Private interest is a better guarantee for caution than 
public superintendence. 

" The interest of a community is best consulted by leaving 
to its members, as far as possible, the unrestrained and unfet- 
tered exercise of their own talents and interest. 
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" Capital without industry is dead^ and so is industry with- 
out capital. It is the union of the two out of which all wealth 
arises. It is therefore most impolitic to discourage that union 
by saying to each accumulator^ you shall not risk any portion 
of your accumulations for the aid of struggling industry or 
struggling ingenuity, on the terms of sharing the profits, if 
profits there be, without risking every farthing you have in 
the world. 

" The principle of limited liability offers encouragement to 
talent and energy, which, in the absence of such a system, may 
find less means for their exercise and development. • The in- 
troduction of the principle would tend not only to the pecu- 
niary benefit of capitalists, but they would combine with it the 
advancement in life of some relative or friend in whom they have 
confidence. It would retain at home capital which is now sent 
abroad, and although this might lessen the value of money, it 
would increase the value of labour, and thus the public good 
be promoted." 

As to the registration of firms, Mr. Ryland gave instances 
where creditors ha^i been set at defiance for the want of some 
means of discovering the actual members of a firm, and cited 
the second Beport of the Mercantile Commission in favour of 
the proposed scheme of registration. In a very interesting 
discussion which followed, the desirability of the registration 
of firms was taken as too obvious to need argument. It was 
also generally admitted that the principle on which dormant 
partners were held liable, viz., that they took a part of the 
fund on which the creditors relied for payment, was one-sided ; 
because if there were no profits then every servant and credi- 
tor who was paid took a part of the fund, and ought, if the 
principle were carried out, to be made liable also. Some ob- 
jections of detail were taken to the bill, particularly as to the 
clause that the limited partner should refund in case of bank- 
ruptcy within twelve months. It was contended that it would 
be better not to impose any limit of time, which is easily 
evaded, but to make the liability to refund dependent on the 
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solvency or insolvency of the business on the retirement of the 
limited partner. 

Closely connected with the subject of allowing persons to 
take a share of profits in lieu of an exorbitant interest on 
preferential securities, was a paper read by Mr. C. T. Saunders, 
(of Birmingham,) on '* The Frauds of which Bills of Sale are 
the instruments, and the remedy for their prevention." After 
an historical review of the statutes and cases relating to 
transfers of chattels personal, the writer argued that the true 
and safe doctrine was that implied in Tyne's case, (3 Co. 80,) 
and expressly laid down by Lord Hardwicke in Ryall v. Rolle, 
(1 Atkyns, 165,) that all such transfers should be held fraudu- 
lent unless accompanied by actual change of possession. The 
contrary doctrine, that if the continuance of the debtor's 
possession was consistent with the forms of the deed it was 
not fraudulent, has been settled ever since Martindale and 
Booth, 3 B. and Ad. 505, (a.d. 1834,) and the increasing 
mischiefs arising from bills of sale led, in 1854, to the Act for 
their registration (17 & 18 Vict.) 

The present state of the law the writer, as to conditional 
bills of sale, stated to be as follows : — 

" 1st. As between the assignee under a bill of sale and the 
other creditors of the debtor : the bill of sale may be made for 
an entirely antecedent debt, and for the express purpose of 
stopping a hostile execution. The mortgagor may retain 
possession of the effects, and a creditor who seeks to levy an 
execution upon the goods is compelled to withdraw. 

" 2nd. As between the assignee under a bill of sale and the 
assignees in bankruptcy of the debtor : a bill of sale may be 
given on the eve of bankruptcy, may comprise the whole of 
the bankrupt's effects, may secure an old-standing debt 
accompanied with a present advance^ and if possession be taken 
the day before the bankruptcy takes place, the assignment 
will be valid in the absence of proved fraud, and the other 
creditors will lose their dividends. Of course in each case the 
deed must be registered unless possession be taken within 
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twenty-one days after the execution^ when registration 
becomes zcnnecessary. 

The various dishonest uses made of such a state of the law 
were then described, and the writer contended that the Act of 
1854 had rather fostered and increased those mischiefs than 
otherwise. Bills of sale were more frequent than ever.* 

The only remedy, he argued, was to be foimd in a return to 
the old doctrine laid down by Lord Hardwicke, from whose 
judgment in Ryall v. Rolle he cited the following passages : — 

'^ It has been said in this cause that great mischief might 
arise to trade and credit from making securities of this kind 
void, because it might prevent persons from using their credit 
in trade, and that they will not be able to make a security 
without exposing their circumstances to the world, which may 
hurt their credit. On the other side it has been argued, that 
a delusive credit is of still more dangerous consequence, I will 
not say but that some inconvenience may arise on each part, 
but I will say that very great inconveniences may arise by 
giving an opportunity to people to make such securities, and 
yet appear to the world as if they had the ownership of all 
these goods of which they are in possession, when perhaps 
they have not one shilling of the property in them; and 
further I will venture to say that it was the design of the 
Act of Parliament (13 Eliz.) to prevent this, for the Act 
was made in the simplicity of former times, long before those 
large and airy notions of credit prevailed which have since 
been introduced." 

Owing to the lateness of the hour at which this paper was 
received, it. had not the advantage of being discussed by the 
meeting, but the general impression was that the writer had 
not overstated the frauds on creditors of which bills of sale 
were the instruments. 

Mr. Henry Reynolds (of Birmingham) read a short paper 
upon " Probate Duty on Leaseholds in Mortgage." 

* The number registered beipg 7000 in 1856, 7,500 in 1857, 8000 in 1858, 
8,500 in 1859, 9000 in 1860, and 9,818 (!) in 1861. 
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The question discussed was. If a person die possessed of 
leaseholds (say at the value of £2000) which he has mortgaged 
for £l,/)00, must his executor pay probate duty on the whole 
£2000, or on the net value of his testator's actual interest ? 
The usual practice has been to pay duty on the whole gross 
value, without deducting the mortgage, and this practice is 
founded on the 66 Geo. III., c. 184, s. 38, which enacts *^ that 
the estate and effects of the deceased shall be valued '' (for the 
purposes of probate) " without deducting anything on account 
of the debts due and owing from the deceased^'* Mr. Reynolds, 
whilst admitting that a mortgage, if created by the testator 
himself, was undoubtedly a " debt owing by him," contended 
that the ** estate " of such a testator in the mortgaged property 
was only the value of equity of redemption subject to the 
mortgage, and that any executor might conscientiously make 
the required affidavit on that ground. He stated that he had 
pursued that practice for fifteen years, and no objection was 
taken by the Stamp Office until 1858, when Mr. Timms 
threatened Exchequer process against one of his clients who had 
so acted, but upon his submitting his reasons, the objection was 
waived, and the account was passed, as It had been in severed 
subsequent cases. He also pointed out that this practice was 
far more beneficial to clients than paying the duty first, and 
getting a return afterwards on account of debts, for the latter 
remedy could not be pursued without paying off* the mortgage 
within three years, which was often inconvenient and some- 
times impossible. In small cases especially, the cost of getting 
a return of duty was greater than the sum returned. The 
discussion which took place ended in a resolution requesting 
the committee of the association to obtain, if possible, an 
official decision of the question. 

Another paper, not so purely professional in Its subject, but 
containing many valuable suggestions and remarks as to the 
laws relating to the relief and settlement of the poor, was read 
by Mr. C. A. Smith, of Greenwich. 

As is the custom of Englishmen, the members of the 
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association alleviated the graver discussions by dining together 
on the first day, and on the second enjoyed the hospitality of 
their Birmingham brethren at a dinner presided over by 
Mr. J. W. Whateley, the President of the Birmingham Law 
Society. 



Art. XL— the LEGAL RIGHTS OF HUNGARY. 

The Addresses of the Hungarian Diet of 1861, to H, I. M. the 
Emperor of Austria^ with the Imperial Rescript and other 
Documents, Translated for Presentation to Members of 
both Houses of the British Parliament. By J. HoBNE 
Payne, Esq., M.A., Lond., of the Inner Temple, pp. 101. 
London : Bell and Daldy, 1862. 

T\TITHIN the last fifteen years a remarkable change has 
come over the political feeling of this country. From 
1815 to 1848 the people of England were, in a great measure, 
occupied by their own internal affairs; the lassitude which 
followed the tremendous war against the first Napoleon, the 
long arrears of legislation that had to be made up, the growth 
of the popular feeling in favour of a reform of abuses, the 
struggle that grew fiercer every year between the occupants 
of office and the advocates of change, all conspired to rivet the 
attention of the nation on its home politics. When the great 
Bill had become law, and the current of popular impulse was 
poured into our Government and Legislature, so much had to 
be done to retrieve the neglect of thirty years, and to har- 
monize our institutions with the living wants of the nation — 
law reform, municipal reform, administrative reform, the 
removal of religious disabilities, the simplification of the 
tariff, and the consequent freedom of trade, so completely 
occupied the political mind of both parties in the state — that 
foreign affairs were looked on as of minor importance, only 
claiming a brief consideration when a Syrian war, or a Greek 
or Tahiti squabble, made a brilliant debate in Parliament, and 
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a nine days' wonder at the clubs. During by far the greater 
part of this period of our history, the profound tranquillity 
which reigned over continental Europe encouraged, if it did 
not justify, some apathy on our part; and it is singular 
enough, that the conclusion of the last civil contest in which 
the passions of Englishmen were seriously roused, should 
have nearly coincided with that terrible outburst of revolution 
on the Continent, which has broken up the dreams of universal 
peace, produced already two bloody wars, and perplexed every 
nation, and England not the least, with that fear of change, 
and anxious speculation as to coming events, which inevitably 
make the foreign relations of a state its leading political idea. 

If any proof were wanting of the absorbing nature of our 
interest in foreign affairs, it would be found in the influence 
which they exert over the state of our political parties. 
Twenty years ago, an eight-shilling duty on com could con- 
vulse the kingdom; but, keen as party strife was in those 
days, we doubt whether a ministry could have been formed 
or overthrown on a pure question pf foreign policy. At the 
present moment, when the most eloquent of agitators fails to 
raise a breeze for even a moderate electoral reform, the Liberal 
party prolongs its tenure of office through its sympathies for 
Italian freedom. Or rather, it would be more just to say> 
that the Liberal party have this advantage in the present 
balance of political strength, — that in the one branch of politics 
which commands any real interest, they possess a clear and 
definite policy, approving itself to the judgment of the nation, 
while the Conservatives fail to show any foreign policy at all. 
Crippled by their new Ultramontane allies, and perplexed by 
their traditional conviction that the treaties of 1815 had the 
same origin as the Ten Commandments, they are unable to 
announce any principle which will bear the light of popular 
debate. The Liberals, on the contrary, know what they mean, 
and are not afraid to proclaim it; their principle is much the 
same as that enunciated (before its time) by an old Scotch 
patriot on the scaflbld — that the Almighty has not created the 
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millions of the human race saddled and bridled for nse^ and a 
few 8C5ore booted and spurred to ride them. They hold the 
right of every people to judge for itself as to its own institu- 
tions and rulers; they are opposed to any invasion of just 
liberty, either by dynastic intrigue or military violence ; and 
they are firmly of opinion that no nation can be governed by 
brute force either with happiness to the subject or profit to 
the sovereign. In other words, they are for self-government 
and non-intervention ; and the vast majority of the English 
public, even many of those who differ from them on other 
points, steadfastly support their policy. 

Another remarkable proof of the root taken by foreign 
politics in the minds of Englishmen is the fact that the people, 
at any rate in their avowed convictions, are ahead of their 
statesmen, and instead of following passively in the wake of 
authority, judge of continental affairs for themselves. This 
wad so in reference to Italian independence, which was 
advocated by thinking men, and had become a popular idea, 
before it was heartily supported by any prominent statesman, 
with the exception, perhaps, of Mr. Gladstone. It is even 
now the case with Hungary, a country which has not yet 
received justice at the hands of our leading politicians, but in 
whose cause the sure instincts of the people have long since 
declared themselves. It was the misfortune of the Hunga- 
rians that thirteen years since they were compelled to wage 
a sanguinary conflict for their constitutional rights imder 
peculiarly difficult circumstances, and at a time when the 
merits of the controversy between themselves and the Em- 
peror of Auslriia were very imperfectly understood. Driven 
to desperation by the overpowering forces that were brought 
to crush them, and by the apathy exhibited in England and 
France, they suffered themselves to be finally persuaded into 
violent measures, which injured an otherwise righteous cause, 
and in some degree blotted out the sympathy that was rising 
in their favoiu*. But the terrible overthrow which befell Hun- 
garian patriotism was not without its compensating results^ 

VOL. XIV. — ^NO. XXVII. L 
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Durii^ the years of grinding oppression which followed the 
surrender of George75 party and local animosities were sunk 
in the one resolve to win back the ancient constitutional free- 
dom (^ the land ; while the emigrant soldiers and statesmen 
of Hungary spread every whei-e the story of her wrongs, and 
roused a deep interest, especially in this country, in her future 
fortunes. Englishmen could not withhold llieir attention from, 
a constitutional history which in so many respects resembled 
their own. They were surprised to find thai; in. a country 
almost overlooked in their historical studies there had existed 
for at least six centuries institutions similar to those of Eng- 
land; a limited monarchy, a hereditary nobility, a house of 
representatives with the sole power of taxation, a system of 
local self-government more perfect, perhi^, than any other^ 
and rights of personal freedom secured by immemorial usage* 
A country, too, in which religious liberty had been secured by 
a Catholic majority, and where free speech and writing, and a. 
proud attachment to ancient firanchises, had flourished for 
generations side by side with a chivalrous loyalty and a steady 
respect for law. It was impossible, we repeat, for Engli^-^ 
men to withhold their sympathy from a nation who had in- 
herited from old times recollections so strikingly iddn to their 
own ^ as tales of Austrian oppresdbn and If^wlessness readied 
thia country, the sympathy grew strong^j and when at 
lengtii it was announced that a Hun^udan-Piet was again 
assanbled, after the anarchical tyranny of twelve years' durar 
tion, and that the civil struggle for Hungarian rights had re- 
commenced,, the eyes of this country were turned with peculiar 
interesii to the debulies and other proceedings at Pesth. It 
waa therefore with, much disappointment that the coldness of 
our state^nen, whenever the name of Hungary was mentioned 
in either House of Parliament, was observed: yet it was* 
hoped that the in^^^ of tiieir tone was forced on them by 
thei nfices8itt6s< of State poU<^> and tiiat in tiidr hearts, like, 
the rest of l^eir countrymen, they were time to the traditiona 
of ooiffititutional ipdepmdtface. Muck to the surprise of 
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many^ and certainly to the regret of the distinguished bodjt 
over which he presided. Lord Brougham at this juncture! 
stepped out of his way to utter discouragement to Hungarian 
patriotism, by informing the Social Science Association at* 
their Dublin meeting, that the Austrian Emperor had idready 
restored to his Hungarian subjects their ancient constitution, 
and only refused to them the alterations which had been made 
in that constitution during the revolutionary period of 1848. 

The statement was so erroneous that none acquainted with 
the fects of the case could be swayed by it for a moment ; but* 
it was felt at Pesth and elsewhere that words spoken by so 
illustrious a man on such an occasion might produce unfortu- 
nate misapprehension, not only in this country, but over the 
whole Continent; and the leaders of the constitutionalists in 
Hungary (embracing both parties in the Diet, and nine-tenths^ 
At least of the whole nation) accordingly resolved " to correct 
the impression which a statement so inconsistent with fact^ 
from so high an authority, could not fail to produce upon many 
who might incline to take some interest in the controversy 
then pending between H. I. M. the Emperor of Austria and his 
Hungarian subjects. This object, it was thought by the most 
eminent members of both parties, could best be attained, not 
by an ex parte statement, but by placing without comment an 
English translation of the original documents — ^botii the Ad- 
dresses of iJie Diet and the Imperial-Royal Reply — in the 
hands of the Members of both Houses of the British Parlia- 
ment." 

The task of preparing this statement was entrusted to Mr. 
J. Home Payne, whose knowledge of the Hungarian language 
and history peculiarly fitted him for the [task. We are bound 
to say that he has executed his undertaking with ability and 
judgment, and placed before us, with explanatory notes, a' 
series of documents which lucidly describe the attitude of the 
Hungarian Diet, and conclude the question as to the illegality 
of the Emperor's proceedings. The accuracy of ihe translation 
is vouched for by Baron Podmanicky, Vice-President of the 

L 2 
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House of Kepresentatlyes^ and we heartllj commend this brief 
volume, consisting of lie imperial writ of summons for the 
Diet, the two addresses of that body, and other documents, to 
all interested in the most remarkable civil contest that has 
taken place since Hampden and Pym confronted the royal in- 
vader of our liberties. 

. For the benefit of those of our readers who .may not have 
time or inclination for the perusal of these documents, we will 
endeavour to give a succinct account of the points at issue be- 
tween the Emperor and the Diet; and in doing so we shall 
hope to refute the statement conveyed in the words of Lord 
Brougham. We allude to his Lordship with some reluctance, 
because we are thoroughly convinced that he has been misled 
by erroneous information, and that his heart is with freedom 
in Hungary as elsewhere ; but as he has embodied in the sen- 
tence referred to what we fear is an opinion prevalent in some 
other quarters, we shall take his words as the proposition to be 
dealt with, and shall demonstrate, we trust, to the satisfaction 
of our readers, that the ancient constitution of Hungary Jias 
never been restored since 1849, and that the demands of the 
Diet are as legal and just, as the pretensions of the Emperor 
are unfounded. 

By the laws of Hungary, then, the king cannot be crowned, 
and consequently cannot enter into the full enjoyment of even 
his limited prerogative, until he has taken the coronation oath, 
and issued the " diploma inaugurale." By the oath he under- 
takes to preserve intact the franchises and territories of the 
kingdom, and in the diploma he renews this promise in a more 
detailed form, and in language which is settled by the Diet. 
This oath is as old as 1222, when Andreas II. granted the 
" Aurea Bulla," the Magna Charta of Hungary, and its words 
have remained imaltered in substance to the present day. The 
only sovereign, prior to the present reign, who did not take 
the coronation oath, was Joseph II., who reigned despotically 
from 1780 to 1790, when he repented of his conduct, cancelled 
all the decrees he had issued, and made preparations for his 
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legal coronation, which was only prevented by his death. An 
Act was passed by the Diet in 1790, providing that the corona- 
tion must in future take place within six months of the 
accession. 

But when the King of Hungary had been duly crowned, 
he did not thereby become possessed of any arbitrary power ; 
he shared the power of legislation, as the sovereign of this 
country does, with the Parliament, which consists, as with us, 
of a house of hereditary nobles, and a house of elected repre- 
sentatives. He has never had the power to make or unmake 
a law, to raise a shilling by taxation, or to levy a recruit 
for the army;* he could never legally supersede the esta- 
blished tribunals, nor imprison a subject save in' due course 
of law. 

These ancient franchises of the kingdom were solemnly 
reiterated in the famous document which is known as' the 
Pragmatic Sanction. This compact between the House of 
Hapsburg and the Hungarian nation was made in 1723, 
when the Diet agreed to waive the Salic law of the country, 
and admit the female descendants of the reigning house to 
the throne, on certain specified conditions. They stipulated 
that Hungary should always remain an independent kingdom, 
subject only to its own laws, and that the king should observe 
thie rights, liberties, and laws of the land, should take the 
^coronation oath, and issue the inaugural diploma. Under 
this sacred compact the present Emperor of Austria, descended 
&om the female line, claims the Crown of Him^iry, «ad 

* " We will not aoir appeal to our older laws, which show, beyond dispute, 
.ihat so long as taxes have been paid, since the first standing army was 
established, the granting of taxes and the raising of recruits have been the 
undoubted rights of the nation, which she has continuously exercised through 
-her Diet. We refraia from recapitulating the detailed exposition in the text 
of the 8 th Act of 1715, and the 19th Act of 1790, and will content ourselves 
with quoting the 4th Act of 1827, which declares that, 'as well the decreeing 
of all kinds of taxes, and other subsidies, in gold or in kind, as also the 
granting of recruits, belong to the province of the Diet to discuss and settle, 
and cannot, under any pretext, even in the most extraordinary case, be 
withdrawn from it ; tluat the taxes granted by the Diet cannot be increased 
^without its consent^ nor any new tax imposed, nor recruits raised.* " — Second 
Address of Diet of Hungary, 
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bj its terms^ as an honourable man^ and a lawful aorere^n, he 

is unquestionably bound to abide. 

The enactments passed by the Diet in 1848 did not 

alter any of the leading principles of the Hungarian constitu^ 

tion. They abolished the exclusive privileges of the nobles^ 

did away with several oppressive imposts^ and enlarged tbe 

electoral franchise ; but we £nd from his Kescript to the Diet 

that the Emperor has given his express approval to -dieee 

provisions,* and (mly objects to those whidi concern the 

relations between Hungary Proper and Croaifia^ and tlK>ee 

(but this point is not quite clear) which transferred some 

portions of the old local legislation to the jurisdiction of dke 

Diet. By what figure of E^eecfa can it then be said that 

the ancient constitution of Hungary has been restored? Up- 

io the present moment the Emperor has never been crowned 

as Eang of Hungary, has never taken his coronation cadi, 

or issued his diploma; he has promulgated laws on his sole 

authority, has levied taxes without consent of the IMet, has 

superseded the common law courts by military tribunals, and 

has imprisoned his subjects by arbitrary power; at lUs 

moment illegal exactions are being wrung from the Hungarian 

people by the license of a soldiery; and every semblance 

of constitutional government is purposdy set at nought. We 

do not colour the picture by dwelling on all the brutality 

and insolence which characterise the Austrian army in its 

unlawful occupation of the country ; this, however insupport-- 

fUe to the unhappy victims of the wrong, is only an incident 

to the illegality — we eimply ask whether such a state of 

things, such a mode of government, is the restoration of 

constitutional rule ? 

* "We have, in our Diploma of the 20th of October, 1860, solemnly 
recognised as just, and confirmed the principles of the laws of 1848, hj whi<m 
the privileged position of single classes is abolished — the qualification to 
possess property and hold ofiGlce extended to all— the oUigations of the XJr- 
barium. Tithe, and those of the subject class cancelled — ^the duty of aiding 
in si^>portin^ the burdens of the State, the liability to serve in the Army, 
dedared to be common to all — ^and lastly, the right of sufEbage extmded to 
chwses who before had not eojoyed \%:''^Re$cript of H.L M. the Emperor tf 
Austria, 
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But it may be said^ that If the Hungarians are noir suffering 
the evils of absolute military sway they have no one but 
themselves to thank for it^ since Ihey refused to avail them- 
selves of the offer made by the Emperor to send delegates 
to the General Council of the Empire at Vienna. The answer 
to this is short and simple : Hungary is an independent king- 
dom^ possessing her own laws and institutions^ which she 
has a right to retain until she relinquishes them of her own 
free will; she did not choose to give up the power of self- 
taxation and the advantage of national independence^ in order 
to send^ as was proposed, 85 members to a house of 343 repre- 
sentatives, of whom the majority would be elected by nation- 
alities with interests diverse from her own. Nor is the 
question of the legal right of Hungary to abide by her own 
constitution in any way affected by the wisdom or folly of 
this refusal by her Diet. When there are two parties to 
a bargain it is open to either to decline the contract. A 
woman may be foolish to refuse an offer, but it does not follow 
Ihat it is lawful to marry her by force. Naboth might have 
done well to accept the proffered terms for his vineyard, but 
Ahab was not therefore entitled to seize the land by violence. 
So in this case, Ae Emperor was entirely justified in asking 
the Hungarians to give up their constitution, and to fuse 
their national government in that of his other territories; 
but he was not justified, either as a politician or a gentleman, 
in turning on them with temper when they declined his 
overtures, in dissolving the Diet, and subjecting the whole 
land to tyranny and rapine. 

This question of the union between Austria and Hungary 
is the point on which much of the controversy turns. The 
Diet maintain that the union is simply personal, like that be- 
tween Sweden and Norway, the identity of the individual 
who wears the two crowns of Austria and Hungary being the 
sole connecting link. The Emperor on the other hand alleges 
that the union is real, the two countries forming one indivisi- 
ble state. We are bound to say that the Emperor has the 
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worst of lie argument, the documentary evidence, even that 
which he brings forward himaelf, being clearly against him. 
But even supposing that the union is somewhat closer than 
the Hungarians are willing at the present moment to admit, 
we cannot see how the Emperor's case is advanced thereby* 
Whatever union may exist between the crowns, it is indisput- 
able that Hungary has from time inmiemorial possessed a 
Diet Whatever construction the Emperor may put on the 
Pragmatic Sanction, this at least cannot be denied, that that 
famous instrument stipulates for the ancient privileges of 
Hungary, and that Maria Theresa and her successors acknow* 
ledged the obligation. On what possible pretext of morality 
or. law does a Sovereign who, in his diploma summoning the 
Diet, relies on the Pragmatic Sanction for his title to the 
throne, violate the provisions of that compact by ruling with- 
out a Diet, and without legal tribunals ? The Emperor is in 
the position of a man who claims an estate by his title-deeds, 
while he repudiates the covenants contained in them. It is a 
position which every English gentleman, if we except perhaps 
Mr. Boebuck, will consider at least equivocaL 

We are able in this country to see the real question the 
more clearly inasmuch as our own history furnishes us with a 
case in point. Bather more than a century and a half ago 
England and Scotland were two separate kingdoms, united by 
the golden link of the crown, but each ruled independently by 
its own legislature and administration. A treaty of union 
was proposed, and after considerable negotiation, was assented 
to on both sides, to the great and lasting benefit of each 
nation. It will not be denied that the Scotch would have 
acted most unwisely if they had declined the bargain ; but 
suppose they had done so — suppose that national pride, and 
ancient hostility, had prevailed over prudence and foresight 
— what then ? Would the English Government have been 
therefore justified in marching an army over the border, dis- 
solving the Parliament in Edinburgh, superseding the Court 
of Session by military tribunals, quartering ^Idiers on the 
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inhabitants to raise arbitrary taxes^ and in fine^ ruling the 
country by brute force ? Yet, unless morality and law vary 
in their principles under different skies, the same damnatory 
verdict which every Englishman as readily as every Scotch- 
man will pass on the bare idea of such lawless iniquity, must 
be recorded against the actual perpetrator of as foul a wrong 
— the throned anarchist who tramples on the legal rights of 
Hungary. 

But we should not do justice to the Hungarian Diet, 
nor fulfil our purpose of laying before our readers con- 
vincing proof of the justice of their cause, if we did not quote 
some passages from the two remarkable addresses which, 
during their brief session of 1861, they sent up to the Emperor 
of Austria. In temper and dignity, in the calm eloquence 
which a sense of right inspires, in lucidity of statement, close 
reasoning, and thorough acquaintance with ancient precedents 
as well as the principles of law, these documents surpass any- 
thing of the kind that has been published since the days of 
the Grand Bemonstrance. The civil heroes whose struggles 
and greatness have been brought before us so vividly by Mr. 
Forster, are equalled by Deak and other Hungarian patriots, 
in learning, firmness, and moderation. When it was apparent 
from the Diploma issued by the Emperor, and the speech of the 
Imperial Commissioner in opening the Diet, that the design 
w^as to deprive Hungary of her ancient right of self-govern- 
ment, it was determined to oppose a resolute resistance to the 
attempted usurpation. The more vehement party in the Diet 
w^ere indeed anxious to deny the right of the Emperor to the 
crown of Hungary, as he had violated the law by postponing 
his coronation beyond the six months allowed by statute ; but 
the moderate party, led by Deak, one of the most remarkable 
men in Europe, succeeded in carrying the address to his " Im- 
perial Royal Majesty." It commenced with an eloquent re- 
ference to Ae twelve years of oppression which the nation had 
endured, pointed out the many illegalities which still subsisted 
in the government, and then went on to show how impossible 
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it was for the Diet to assent to the plan announced in Ae 
Emperor's Diploma. 

" This Diploma would rob Hungary for ever of the ancient pro- 
Tisions of her constitution, which subject all questions conc^ning 
public taxation and the l^Tjing of troops, throughout their whole 
extent, solely to her own Diet; it would deprive the nation of the 
right of passing, in concurrence with the King, its own laws on 
subjects afiPecting the most important material interests of the land. 
All matters relating to money, credit, the military estabHahmfflity 
customs and commerce of Hungary — ^these essential questions of a 
political national existence — are placed under the control of a 
general Council of the Empire, a body the majority of whom would 
be foreigners. There these subjects would be discussed from other 
than Hungarian points of view, with regard to other than Hungarian 
interest. Nor is this all; in the field of Administration this 
Diploma makes the Hungarian Government dependent on the Aus- 
trian — on a Government which is not even responsible; and which, 
in the event of its becoming so, would render an account, not to 
Hungary, but to the Council of the Empire, which would give no 
guarantee for our interests, where they should come into collision 
with those of Austria. 

'^ Were this idea to be legalized, Hungary must cease both in 
legislation and administration to be independent; her most essential 
interests would be subject to the legislation and administration of 
the Austrian Empire ; in a word, she would remain Hungary only 
in name, whilst in reality she would become an Austrian province." 

The address then sets out the nature and provisions of the 
Pragmatic Sanction, a ** bilateral, fundamental State-compact," 
a ** Deed of Contract," between the Crown and nation of Hun- 
gary, "by which, on the one hand, our ancestors solemnly 
renounced. In favour of the female descendants of the House 
of Hapsbnrg, their rights to proceed to the free election of a 
king," and " on the other hand, Charles III., in consideration 
of the aforesaid surrender, covenanted for the fuMhnent of the 
conditions for which the nation stipulated, namely, for the 
preservation of the independence of the country, of its rights, 
liberties, and laws." The history of the dealing of subsequent 
sovereigns with Hungary Is recited, and, among others, the Act 
of 1790, by which Leopold II :— 

" Acknowledged and declared that, ' alfliough by virtue of the 1st 
and 2nd Acts of 1723, which extended &e right of ^raoeesi^m «o 
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ilie female line, the crown of Hungary would always devolye on 
the sovereign who possessed, according to the established order of 
succession, the other Hereditary States; yet Hungary, with its 
annexed parts, was notwithstanding a free kingdom, in the entire 
administration of its laws independent ; that it was therefore not 
subserrient or dependent on any other empire or people, but 
possessed its own constitution and administration, and was to be 
gOTemed not in the manner of the other provinces, but by its 
rightfully crowned king, in accordance witii its own laws and 
eustoms.' '' 

The question of the nature of the union between Hungary 
and tiie Hereditary States of the Austrian Empire is argued 
with striking acuteness and research ; the tie is shown to be 
strictly personal; and then the Diet, in the following paragraph^ 
^ve their main reason^ to us we confers conclusive^ why it 
would be impossible for Hungary to consent to a fusion with 
Austria and to a common Parliament at Vienna : — 

^ At present the Hereditary States are members of the Carman 
Confederation. Towards it they have obligations to perform 
involving burdens to support; the decisions of the Confederate 
League have binding force on all the states belonging to the 
Confederaii(m. On the other hand, Htmgaiy is not a member of 
ihe German Confederation; the German interests, which the 
Austrian provinces are boimd to protect and farther, are for us 
foreign interests. The power of the Confederation, which, in the 
Austrian provinces, possesses, in some points, binding authority, is 
to us entirely foreign. Germany may carry on a war in its own . 
interests, or its frontier may be attacked; Austria may be com- 
pelled to take part in such a war, and to join in defending the 
menaced frontier; but their war is not our war, their interests 
not our interests ; they will not assist us in our battles, or aid us 
to repulse an attack on our frontier, for we are not members of the 
Confederation. Is it possible that countries politically so differently 
idtoated should be connected more elosely than by a personal union ? 
What surety should we possess that in a Coimdl of the Empire, 
whose overwhelming majority is bound to the German Confedera- 
tion, in accordance with the essential principles of the League, — 
"^at, in such a ooundl, where our interests were not identical with 
■those of the Confederation, our rights would be respected, and our 
intwests spared ? A closer union would place us under the control 
of an Austrian majority, it woidd make us dependent on an entirely 
, foreign poHcy, — ^that of the German League, whilst we could daim 
no €arreq[Miiding services in letom. 
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Having adduced the instance of Sweden and Norway sub- 
asting side by side in amity, but by a simple personal union, 
and having expressed their loyal desire to share equitably the 
burdens of the empire, even in this respect ** to go beyond 
what strict legal obligation would require," the Diet thus 
firmly repudiate consent to any sacrifice of national indepen- 
dence : — 

"We therefore hold it necessary solemnly to declare that we 
can sacrifice to no considerations and to no interests of whatsoever 
kind the constitutional and legal independence of our land, which 
has been guaranteed to us by a fundamental State-compact, by 
statutes, by royal inaugural diplomas, and by coronation oaths, 
that we shall cling to it as the essential condition of our national 
existence. Hence, we cannot consent to the withdrawal firom the 
province of the Himgarian Diet of the right to decide all and every 
matter concerning public taxation, and the raising of military 
forces. As we entertain no wish to exercise the right of legislation 
over any other country, so we can divide with none but the King 
the right of legislation over Hungary ; we can make the Govern- 
ment and Administration of Hungary depend on none other than 
its King, and cannot unite the same with the Government of any 
other lands ; therefore we declare that we will take part neither in 
the Council of the Empire, nor in any other assembly whatsoever of 
the representatives of the Empire; and further, that we cannot 
recognise the right of the said Coimcil of the Empire to legislate on 
the afiPairs of Hungary, and are only prepared to enter on special 
occasions into deliberation with the constitutional peoples of the 
, Hereditary States as one independent nation with another." 

The Diet proceed to complain of the non-completion of their 
members, the writs having been withheld from the annexed 
provinces of Hungary, such as Transylvania, Croatia, Slavonia, 
a course directly in contravention of the ancient constitution^ 
and opposed to the express duties of the Crown ; and they 
record their resolution not to pass any laws, or negotiate 
for the coronation, until their body has been made complete. 
They also point out the continued suspension of some of the 
fundamental laws of the constitution; *'we have no par- 
liamentary government, no responsible ministry. Our laws 
regulating the press, and the trial by jury in connexion with 
it, have not been restored. In opposition to distinct enact- 
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ments^ direct taxes have been imposed, without the intervention 
of the Diet, by arbitrary power " ; while, as if to demonstrate 
that the advances of the Emperor were insincere, a decree 
had just been issued, as they show, for the collection of illegal 
taxes by military force. And this was what has been termed 
a ** restoration of the ancient constitution"! Most truly do 
the Diet say : — 

"A parliamentary Government, a responsible ministry, freedom 
of the press, with its concomitant trial by jury, and the right 
of self-taxation, are the strongest guarantees of constitutional 
liberty. Our sanctioned laws have given us these guarantees, and 
never shall we consent to their abrogation or curtailment, however 
modified ; we shall always regard a temporary suspension of these 
laws as a suspension of the constitution — as a denial of the 
constitutional principle itself. 

After stating, in remarkable contrast to the blustering tone 
of disregard to moral obligation adopted by Austrian states^ 
men, that ** neither might nor power is the end of government ; 
might is only the means, the end is the happiness of the 
people," the Diet proceed, in the following words, to summarise 
the representations which they thought necessary to lay 
before the Emperor. 

"The King of Himgary becomes only by virtue of the act of 
coronation legal King of Hungary ; but the coronation is coupled 
with certain conditions prescribed by law, the previous fulfilment 
of which is indispensably necessary. The maintenance of our 
constitutional independence and of the territorial and political 
integrity of the country inviolate, the completion of the Diet, 
the complete restoration of our fundamental laws, the reinstitution 
of our parliamentary Government and our responsible ministry, 
and the netting aside of all the stiU surviving consequences of 
the absplute system, are the preliminary conditions which must be 
carried into effect, before deliberation and reconciliation are 



We have not space for more than a very cursory review of 
the Imperial Rescript in reply to this remarkable addresSji and 
of the second address by the Diet in way of rejoinder. The 
Rescript attempts to show that the functions of the Hungariap 
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Diet had always been limited as to taxation, and that the 
union between Hungary and the Hereditary States was reid 
and not personaL The chief arguments relied on for the latter 
position are the unity of the army, the fact that Hungary haft 
never had a separate ministry of foreign affidrs, and the Act of 
1741, by which the husband of Maria Theresa wafi made guar- 
dian of the heir in event of a minority instead of the Palatine 
of Hungary. To these three arguments it is replied in the 
second address, that though Hungarian regiments have fought 
side by side with Austrian soldiers in the wars of the Empire, 
yet the number of troops and the mode of levying and provid- 
ing for them was always regulated by the Diet, and an Act of 
as late as 1840 is quoted on this point : — ** Whereas in accord- 
ance with the demand of the Estates, based on the law, reports 
have been, in the name of His Majesty, laid before them of 
the position of foreign affairs, and of the present state of the 
Hungarian regiments, in consequence of these reports, and in 
consideration of these exigencies, the Estates grant, as subsi- 
dies, to meet the said requirements, of their own free-will and 
accord, and without prejudice, 38,000 recruits, under the fol- 
lowing conditions." If this, and such as this, be the documents 
on which the Emperor relies for proofs of his right to raise 
armies in Hungary without leave (^. the Diet, he is certainly 
in evil case. 

With respect to foreign affairs, the Diet reply that they 
have always been satisfied to leave them in the hands of the 
sovereign, as King of Hungary, whose ancient prerogative it 
is to transact them, subject to the general control of his Parliar 
ment ; but they point out several statutes to show that tiie 
foreign interests of Hungary have never been merged in l&ose 
of Austria ; and as to the guardianship of a minor heir to the 
Crown, they completely turn the tables on the Emperor in the 
following sentences : — 

"If the Constitutional Independence of Hmigary were not 
clearly expressed' iq the Pragmatic Sanction and other laws, this 
said 41ii Act of 1741, in the Reeerii»t refiBwed to, would alone* 
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establish it beyond all doubt. For tUxe Estates of the land chose 
the Consort of Her Majesty, Francis Duke of Lorraine, Barri, and 
Hetruria — ^who had not yet been elected Roman Emperor — co-regent 
with her most gracious Majesty, and entrusted him with the 
guardianship of the heir to the Throne, in the event of his minority. 
But they explicitly declared that this ' election took plaice of their 
own free-will and accord, and that no Royal Consort should be 
entitled to found claims upon this Act as a precedent.' They further 
provided that, during the co-regency, the inseparability and 
hereditciry right of succession as by the 1st and 2nd Acts of 1723 
established, should be unprejudiced ; that the laws and privileges 
of tiiie country should be maintained ; that the office of Palatine 
ahould not be shorn of any of its prerogatives ; that the affairs of 
the countiy should be administered in accordance with the laws; 
and that His Majesty, the co-regent, should not exercise the highest 
Royal functions, nor the jura mq/esfatica, which, according to the 
laws, belong only to the crowned Kings. 

"If Hungary had possessed no Constitutional Independence, 
if, according to the laws, the right of guardianship of the infant 
Himgarian King had not devolved on the Palatine, then it would 
have been imnecessary to pass this Act, seeing that to the father 
belongs the right of guardianship naturally, as well as by the laws 
of the Hereditary States. But just because the political position of 
Hungary is entirely different from that of the Hereditary States, — 
just because there existed no real imion, it was necessary to pass a 
separate law, that with reference to Himgary the father might not 
be deprived of the right of guardianship of his own son." 

The answer ns to the alleged restriction of the financial- 
powers of the Diet is equally satisfactory, but for this and 
other arguments we must refer our readers to the Addresses 
themselves. We caimot pass by, however, the extraordinary 
declaration of the Emperor which brought the affairs between 
himself and the Diet to a crisis. Unable to deny the nature 
and extent of his obligations to Hungary, and feeling himself^ 
probably,, defeated by the Diet in logic and in statement of 
fact^ he had recourse to the expedient of repudiating the terms 
to which his predecessors had assented, on the ground that he 
is ^^ not personally pledged " to the laws he is violating ;. in other 
words, that a sovereign who inherits a crown has a right to set 
aside all previous statutes and contracts which he finds incon- 
venient to himself 1 Th« Queen of England, bj^tfais xeasoning^ 
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may repudiate the terms of the Act of Settlement, as it was 
passed more than a century before her birth ; or if inclined to 
revise the Reform Act, she may declare herself ** not personally 
pledged" to a measure enacted under her immediate prede- 
cessor. This last, indeed, is a case precisely in point, since 
the Emperor claims to cancel the Acts of 1848 (or rather such 
of them as are opposed to his own ideas) because they were 
passed in a period of excitement, and assented to only by his 
uncle. Well do the Diet say in reply to this audacious dis- 
honesty : — 

" If the sovereign has the right not to consider personally bind- 
ing on himself the laws sanctioned by his predecessors, what 
guarantee have we for our constitution, for our legal liberty, for 
laws created and to be created ; on what are the peoples of the 
Empire, on whom your Majesty has bestowed constitutional liberty, 
to rely ? Every successor of your Majesty can declare that he does 
not think this or that constitution, which his predecessor has 
sanctioned, compatible with the interests of the Empire, or with its 
position as a great power, and does not consider it binding for his 
person. If we cancel firom the constitution that continuity of 
obligation which passes firom generation to generation, and binds 
as much the sovereign as his peoples; every constitution, the 
safety of every state, becomes the plaything of circumstaaces. 
This continuity is the basis of the liberty of the people and of the 
throne, of the sovereign, and of his hereditary right of succession. 
The denial of that continuity annihilates that interposing power, 
without which, on a collision of interests, every question must be 
decided by arbitrary force, or by the edge of the sword, without 
which peoples and their princes would have no other choice but 
Absolute Government or Revolution. This salutary mediating 
power is confidence and belief in the durability of right, which 
cannot even be conceived apart firom continuity of obligation." 

, We are not surprised that after this avowal of faithlessness 
on the part of the Emperor the Diet spoke of ^'the thread of 
negotiation as broken off," and re-insisted in firm, though 
perfectly temperate language, on their constitutional rights. 
Francis Joseph, with some godd qualities, and some materials 
for a higher character, seems to be afflicted with the same 
mental peculiarities as brought so much calamity on our own 
nphappy Charles. Like Charles he has no idea of the honour- 
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able fulfilment of reciprocal obligations between a sovereign : 
and his people. Like Charles, he inspires with profound dis- 
trust those who have to negotiate with him on national afiairs. 
Like Charles, too, he exhibits a petulance when thwarted, 
and an impatience of sound advice, which prove his mind to 
be destitute of the true capacities for a ruler. The Diet, 
therefore, after once more recounting the legal rights of their 
country, and the oppressions which it now endures, concluded 
with a solemn declaration that they held fast to the Pragmatic 
Sanction, and to all the conditions contained in it, without 
any exception, and that they must refuse to ** regard or recog- 
nise as constitutional anything which is in contradiction to 
any part of it." And after categorically refusing to accept 
the Imperial Diploma, or to send representatives to the Aus- 
trian Council ; after declaring that all Acts passed,' obligations 
incurred, or loans contracted by that Council, were invalid as 
respects Hungary ; after further declaring that they will not 
surrender their lawful right to vote supplies, to regulate 
taxes and military levies, and to constitute with the Sovereign 
the Legislature of Hungary, — that they are ^^ compelled to 
regard the present administration of the country, especially 
the despotic conduct of unconstitutional officials, as illegal, 
and subject to punishment according to the laws," they finally 
conclude in a sentence which, for the eloquence of dignity and 
patriotism, may match with anything of ancient or modem 
times: — 

" It is possible that over our country will again pass hard times ; 
we cannot avert them at the sacrifice of our duties as citizens. 
The constitutional freedom of the land is not our possession in 
such a sense that we can freely deal with it ; the nation has with 
faith entrusted it to our keeping, and we are answerable to our 
country and to our conscience. If it be necessary to suffer, the 
nation will submit to suffering, iiji order to preserve and hand 
down to future generations that Constitutional Liberty it has 
inherited from its forefathers. It will suffer without losing 
courage, as its ancestors have endured and suffered, to be able to 
defend the rights of the coimtiy : for what might and power take 
away, time and favourable circumstances may restore; but the 
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reocfvery of what a nation renoonoes of its own aooord, from fear of 
suffering, is matter of difficuliy and uncertainty. The nation will 
suffer, hoping for a better future, and trusting to the justice of its 
cauSe." 

The Emperor^ probably convinced that this second Address 
was unanswerable^ at once dissolved the Diet He has since 
ruled Hungary by force in admitted violation of the law. 

We have dwelt on this history, because the vivid interest 
of Englishmen in foreign politics, on which we observed at 
the commencement of the article, will cause our readers to 
appreciate every turn of the conflict We cannot doubt of 
the opinion with which any impartial man, conversant in any 
degree with constitutional law, will rise from a perusal of the 
foregoing pages, and still more from that of the documents on 
which our remarks have been founded. 

Baron Podmanicky, in a short letter addressed to Mr. 
Home Payne, which will be found at the commencement 
of his volume, says that, " if there is one country in Europe 
whose opinion is valued by us, it is England.** 

The Baron, and every Hungarian patriot, may rest well 
assured that whatever mistaken words may have fallen from 
a distinguished man, or whatever may be insinuated to the 
contrary by supple politicians or railway negotiators, the 
people of England are true to the great principles of con- 
stitutional freedom, of which they know the value themselves, 
and desire to see triumphant in Hungary as elsewhere in 
Europe. Nor let the Emperor or his Austrian statesmen 
delude themselves with the belief that the public opinion of 
this country, which controls any ministry, will suffer an 
active alliance with a Government which contemns moral 
obligation, and outrages law and justice. The system at 
present maintained in Hungary is in truth an anarchy ; and 
the ruler who at this time, and with the political prospect 
before us, perpetuates anarchy, is the public enemy of Europe. 
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POSTSCRIPT.— THE SAVIGNY FOUNDATION. 

"TTTE have been requested to make known to the legal 
profession of the United Eangdom that an effort is now 
being made in Germany, having its centre at Berlin, to found 
.an institution in memory of the illustrious Savigny. The 
contemplated foundation is intended to encourage the study 
of Comparative Jurisprudence, by giving prizes for essays on 
the subject, and establishing scholarships, both of which, as 
we understand, will be open to all countries. The object, 
therefore, no^ only commends itself to all the admirers of the 
great jurist in whose honour the institution is to be erected, 
all readers of his profound and varied works, but also to those 
who are interested in the prosecution of that comparative 
study of the different systems of jurisprudence existing in the 
world, on which the true science of law must be built. We 
understand that the Crown Princess of Prussia, our own 
Princess Royal, with that intelligent sympathy in all objects 
of public utility which may be expected from any child of 
Her gracious Majesty and the Prince Consort, has shown a 
warm interest in the undertaking, and that it is at the 
suggestion of Her Royal Highness that an appeal is likely to 
be made to the Bars of the United Kingdom, and other 
jnembers of the legal profession, in aid of the Savigny Founda- 
tion. Among the contributors to the fund, in addition to the 
Princess Royal, we observe the names of the Sings of Prussia, 
Portugal, and Wurtemburg, of the Chamber of Advocates at 
Paris, the University of Giessen^ and many others. The sum 
already subscribed amounts to nearly £800. We understand 
that Sir Erskine Perry, the learned translator of Savigny's 
Treatise on Possession, and other students of his works, are 
desirous of uniting in an effort to form a corresponding cosb* 
mittee in this country in aid of the Savigny Foundation. 
We heartily commend the undertaking to the liberal considera- 
iion of our readers; and we may add, that any inquiry on the 
subject addressed to the Editor of this Magazine^ at our 

jpabli^ers^ will receive immediate attention. 

ac 2 
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It should be understood that the notices of new works fowarded ta 
ii8%r reyiew, and which appear in this part of the Magazine, do not preclude 
our recurrinff to them at greater lengtn, and in a more elaborate form, in a 
subsequent dumber, when their character and importance require it.] 



The Magisterial Synopsis. A Practical Guide for Magistrates, 
Clerks, Attorneys, and Constables: Summary Convictions, In- 
dictable Offences, with their Penalties, Punishments, Procedure, 
&c., being Alphabetically and Tabularly arranged. By G. C. Oke, 
Assistant Clerk to the Lord Mayor, Author of " Magisterial 
Formulist," " A Handybook of the Game and Fishery Laws." 
Eighth Edition. London : Butterworths. 

This Book is not a manual, but a comprehensive and exhaustive 
synopsis of the Statute and Common Law administered by the 
magistracy ; forming a large volume of upwards of twelve hundred 
pages. Justices of the Peace will find in this work, taken with its 
companion the " Formulist,*' by the same author, every necessary 
information for the discharge of their ministerial and judicial ofSces. 
Having officiated as Assistant Clerk to the Magistrates' Bench for a 
long period, and latterly at the principal Metropolitan Court, Mr. 
Oke has brought to the exposition of this department of law, a 
practical familiarity with the course of procedure, and a special, 
it may be said, esoteric knowledge of the magistrate's official 
difficulties. Each edition has gone on increasing in popularity as 
well as in bulk : the new statutes and more recent learning being 
grafted on from time to time, and in harmonious order incorporated 
with the originaL The author has not been guilty of the common 
indiscretion which affects recondite learning in the attempt to com- 
pile a useful work of practice. Following a natural method, he never 
allows himself to forget that the Synopsis is intended to lie on the 
magistrate's table for reference and consultation. The design of 
the work was first suggested to the author " by the inconvenience 
which justices and their clerks experience generally, but more 
especially when called upon suddenly to act, and in tiie bustle of 
a Petty Sessions, from the want of some book of reference in which 
may be found, succinctly and at a glance, the legal requirements 
of the numerous enactments respecting each offence punishable 
summarily." The division of the work into three parts, with the 
subdivisional chapters of each, very much facilitate the process of 
reference. The first part relates to sunmiary convictions, lie second 
to indictable offences, and the third to special and petty sessions 



Notices of New Boohs. 165 

matters. It is impossible to speak in terms too laudatory of the 
patience and discrimination bestowed on the syllabus of these 
offences under each section -which are arranged alphabetically. 
At one view information is given in contiguous columns as to 
the offence, the statute under which it is made punishable, the time 
of laying the information, the number of justices necessary to consti- 
tute a court of competent jurisdiction, the penalty to be inflicted 
and the mode of enforcing it, to whom the penalty is payable, and in 
what cases and during what time it is competent to appeal. The 
accuracy and completeness of the information compiled, as well as 
Ae perspicuous method happily conceived, and scrupulously ob- 
served, in the arrangement of that information, are recommendations 
sufficiently powerful to sustain, and probably to augment, its popu- 
larity. 

The unwieldy size of this volume is perhaps its greatest fault, and 
iov that the Legislature, and not the author, is responsible. There 
is a point in the condensation of law beyond which the severest and 
most judicious pressure can effect no diminution without mutilating 
the substance itself. Mr. Oke has, with considerable success, ex- 
tracted the pith of judicial decisions and Acts of Parliament, but 
with all the author's ingenuity, the work has grown under his hands 
from the 410 pages of the first edition in 1848, to the present awk- 
ward bulk of 1,206 pages. Year after year new statutes are passed, 
conferring new jurisdiction, or enlarging the powers already wielded 
under the old. The author feels a natural solicitude regarding the 
ultimate results of this system of legislation, a system which has 
already produced a vast number of enactments '' tarn immensus 
aliarum super alias acervatarum legum cumulus.** Mr. Oke main- 
tains the " urgent necessity for a uniform and comprehensive code of 
magisterial procedure being provided by Parliament before further 
matters of jurisdiction are conferred on the Petty Sessions." " When 
such a measure becomes law, this work would probably be reduced 
in size ; for it is now encumbered by needless repetitions and a 
variety of procedure provisions in the present statute law, which a 
general Act could remove, and at the same time materially facilitate 
the duties of those who, for the most part, gratuitously have to ad- 
minister this extensive branch of the law." 

A Manual of Practice in the Office of Land Registry. By Henry 
Gough. London : V. & R. Stevens, Sons, & Haynes. 

This Manual includes the Acts to facilitate the proof of title to, and 
the conveyance of, real estates, and for obtaining a declaration of 
title (25 & 26 Vict., cc. 53, 67) ; and also the general rules and 
orders of the registry, forms of proceedings, and tables of fees. It is 
intended for a practical guide to those whose professional duties may 
require them to take part in any proceedings under the new statute 
"For the Proof of Title to, and the Conveyance of. Real Estates." 
The author has spared no pains to render it as complete as possible, 
Jbut he observes in his preface that faults must be incidental to the 
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first draft of a treatise on an extensive legislative scheme which has* 
yet to be reduced to practice. " When this shall have been so far 
effected as to supply the means of enlargement and correction, the^ 
author hopes to offer to the profession an enlarged and improved 
edition/' He further observes, " It cannot be expected that all the^ 
details of a system so new and so untried will be completely settled 
from the very first. But with the hearty good-will and co-operation 
of all who may be called to participate in working out this great 
experiment, there can be no doubt tiiat the practice may very soon 
become simple, certain, and harmonious." A short introduction 
gives a review of the Irish system in the Landed Estates Court, and 
oi the leading features in tiie Acts of Lord Westbury and Lord 
Cranworth. 



A Manual of Common Law and Bankruptcy, founded on various 
Text-Books and recent Statutes, and designed as a Companion to- 
Smith's Manual of Equity. By Josiah W. Smith, B.C.L. Lon- 
don : V. & R. Stevens, Sons, & Haynes, Bell Yard, Lincoln's 
Lm. 

This book is written on the same plan as the Manual of Equity by^ 
the same author, and is founded, he tells us in the preface, on about 
sixty text-books, to which references are duly made. It is intended 
to serve the purpose of a first book for students in Common Law and 
Bankruptcy, and the author advises his readers to pass on from his 
pages to those of Brown's Commentaries, Addison's Contracts and 
Torts, John William Smith on Leading Cases and Contracts,. 
Stephen's Commentaries, and Best on Evidence. As an introduction 
to these standard works, we think that Mr. Smith's Manual may prove 
useful, and we would even go further, and believe that the practi- 
tioner and the legislator may occasionally find instruction in its 
pages. The great difficulty in all such works is that they have an 
inevitable tendency either to run into a dry recital of points, or to- 
degenerate into a loose, superficial statement. As far as we are able 
to judge, Mr. Smith has to a great degree avoided both these errors, 
and we quite believe him when he says that "great has been the ex- 
penditure of time and thought in selecting, arranging, digesting, 
compressing, defining, distinguishing, and qualifying, which the pre- 
paration of it has involved." The least satisfactory part of the work 
IS that relating to Bankruptcy, which is really nothing more than a 
brief (but we are bound to say very careful) compendium of the 
statute law on the subject. This is hardly a chapter for a strictly- 
elementary manual ; the first days of a student are not to be occupied 
with the details of registrar's duties, and County Court jurisdiction j 
it should rather be the object of an instructor at this stage to give a 
just survey of the principles and objects of law, and in this respect 
the work, as a whole, is not deficient. 
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Pi^rs read before the Juridical Sooiety. Vol. 11., Part Y. Lon* 
don : Wm. Maxwell. 1862. 

The Fifth nnmber of the Juridical Society Papers consists of half 
a dozen articles, written with the care, originality, and learning, which 
usually distinguish the contributions of that learned society to the 
Science of Jurisprudence. Some of them are speculative in their 
character, but the majority are directed towards immediate practical 
results. The dissertation by Mr. Edward Webster, which has also 
been published in a separate pamphlet, on Promotion at the English 
Bar, will probably attract more attention than it has hitherto done. 
Unfortunately, the author conceives himself to be the victim of the 
system which he undertakes to denounce, and by the injudicious 
intrusion of personal matters, provokes the suspicion that the well- 
pointed shafts hurled against the existing evil have been deeply 
dipped in the gall of bitterness. There is no valid reason, however, 
why those who in actual experience have been forced to suffer a 
wrong, may not be the best qualified expounders of its cause. This, 
like every other question deserving of serious thought, should be 
considered dispassionately, and without reference to individual cir- 
cumstances. Mr. Webster, after tracing to its origin the division of 
the Bar into the Inner and Outer Bar, contends that the power now 
vested in the Lord Chancellor of conferring the rank of Queen's 
Counsel and Serjeants-at-Law, operates unjustly towards the Bar, 
is prejudicial to the interests of suitors, and encourages political cor- 
ruption. He proposes that " standing " alone should be a sufficient 
qualification to entitle counsel to take leading business and to obtain 
a seat within the bar. For the encouragement of healthy emulation, 
it is suggested that a new order be established of a purely honorary 
character, and giving no monopoly of business, to be called " The 
Crown's Order of Learning." Men distinguished for their profes- 
sional ability are^to be invested with this order, and shall have the 
privilege of weai'ing a distinguishing robe in court. The whole 
reasoning is grounded upon the supposition that forensic honours 
are now unwisely, if not unjustly, bestowed. It is evident that if 
merit be duly rewarded, the public good will not suffer by consign- 
ing mediocrity to the back benches. 

There are two papers in the number upon kindred subjects, viz., 
on Codification. Mr. Marshall's paper is confined to the written 
law, while in the other, the author, Mr. Sweet, discusses the expe- 
diency of digesting the precedents of the common law, and regu- 
lating the publication of Reports. The two papers on International 
Law are very different in character : both highly meritorious. Pro- 
fessor Katchenowsky has visited many countries of Europe with the 
sole purpose of studying the great questions of International Juris- 
prudence. The substance of the paper, read in the author's absence 
before the Juridical Society, consists of the facts collected during 
those travels, with the conclusions deduced from them, and is 
a highly valuable contribution towards rightly understanding the 
present state of international jurisprudence. Mr. Clarke composed 
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his paper immediately after the affair of the Trent, and has, with 
great success, brought together the leading cases upon that subject. 
The new Land Transfer Acts have diminished for the present the 
interest which for some years has been taken by statesmen and law- 
yers in the alienation of, and title to, real property. Mr. Wolsten- 
holme's scheme for the simplification of title to land has the merit of 
being ingenious. The whole is- constructed on this somewhat 
startling and fundamental principle ; that after a certain date no 
person entitled to the legal fee simple shall be allowed to make any 
disposition thereof except to the extent of the whole fee or for a 
term of years absolute. Thus at one stroke neariy the whole of the 
law of uses, of contingent remainders, and the doctrine of powers, 
would be abolished and swept to oblivion. However inferior the 
Lord Chancellor's Land Transfer Act may be in point of daring, 
and whether it may turn out a failure or not, either alternative will 
leave the country in a safer position than if an experiment had been 
made on Mr. Wolstenholme's visionary project 

An Essay on the Principles of Circumstantial Evidence ; Illustrated 
by numerous Cases. By the late William Wills, Esq. Edited by 
his son, Alfred Wills, Esq., Barrister-at-Law. Fourth Edition. 
London: Butterworths. 1862. 

It seems that Mr. Wills, during the ten years which had elapsed 
between the publication of the third edition of this interesting work 
and his death, had been constantly collecting cases illustrative of the 
subject. These have been inserted in the present edition, and a new 
section, on Scientific Testimony, has been added. Mr. Alfred Wills 
has finally prepared the volume for the press, and says that he 
appends his name ^^ only because I think my father would have 
wished that some one should appear to be responsible for even these 
mechanical operations." It would be utterly impossible for us in a 
brief notice to do justice to the work ; but we may perhaps recur to 
it in a subsequent number and in another part of our pages. 

The Divorce and Matrimonial Causes Acts, with the Rules and Orders, 
Notes and Forms. By F. A. Inderwick, Esq., of the Inner 
Temple, Barrister-at-Law. London: William Maxwell; H. Sweet ; 
V. & R. Stevens. 1862. 

This Volume consists of a table of cases ; a list of statutes relating to 
marriage ; the Divorce and Legitimacy Acts at length, with notes of 
cases, and short remarks on the sections ; the Rules, Orders, and Regu- 
lations, and tables of fees. There is also the table of prohibited de- 
grees of consanguinity, and an index. The preface, which has a shorty 
but not badly executed historical sketch of the Marriage law inEngland, 
commences with telling the old tale of Mr. Justice Mauie's address 
to a prisoner convicted of bigamy. Why is the judge's name sup- 
pressed ? and why is not the terse and vigorous language used on the 



Notices of New Boohs. 169 

occasion more accurately reproduced ? We are bound to say thai; 
this is the only fault we have to find with Mr. Inderwick's book. 

The Law Relating to Juvenile Offenders, Reformatory and Industrial 
Schools, with practical suggestions in reference to the commit- 
ment of Children to Reformatory Schools. By T. C. Sneyd 
Kynnersley, Esq., Police Magistrate, Birmingham. London: 
Shaw & Sons, Fetter Lane. 

The Author of this book is anxious that it should be understood that 
it is not intended to instruct magistrates or their clerks in the dis- 
charge of their duties, the Juvenile Offenders Act having been in 
operation since 1847, and acted upon daily without any difficulty. 
It is intended for general use, and to furnish those who take an 
interest in the treatment of criminal destitute and neglected children 
with a collection of the statutes relating to juvenile offenders, and a 
simple statement of the mode in which ti^e law is administered. Mr. 
Xynnersley's suggestions are very valuable, and, with the list of 
certified schools included in the book, will be found most useful to 
magistrates as well as to the benevolent public for whom the work 
is intended. 

The Statutes, General Orders and Regulations, relating to the 
Practice, Pleading, and Jurisdiction of the Court of Chancery ; 
with copious notes containing a summary of every reported de- 
cision thereon. By George Osborne Morgan, M.A., of Lincoln's 
Inn, Barrister-at-Law. Third Edition. London : Y. & R. Ste- 
vens, Sons, & Haynes. 1862. 

There are two methods upon which legal treatises may be written. 
The first, the most ancient as well as the most philosophical, is the 
least favoured by cotemporary publishers. The second imposes a 
heavier task on the assiduity than upon the originality of the author, 
and without affecting greatness or profundity accomplishes much 
that is practically useful. Earlier jurists in their learned commen- 
taries and disquisitions sought to elaborate from broad principles of 
law, illustrated by judicial decisions and statutory enactments, 
exhaustive treatises having logical completeness and unity of charac- 
ter. They represent the hard labour of years, and have been writ- 
ten, not for hasty reference, or hand to mouth information, but for 
the thoughtful perusal of arduous legists pursuing their viginti 
annorum lucubrationes. Nor can it be denied that there are illus- 
trious examples of this method in the works of several authors now 
living. They constitute the classics of legal literature. Judging from 
the more recent publications, however, it would seem that there is a 
decided tendency to discard Institutes and systematic Commentaries 
for ephemeral treatises, which are generally known as books of prac- 
tice. Profound learning and sustained ratiocination may contribute 
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material assistance towards building np a philosopbical system of 
jurisprudence, but the law of supply and demand is imperious and 
inexorable, and for the present, at all events, that law exacts useful, 
simple, and complete practical text-books. Mr. Morgan's work is 
professedly of this class, and merits the highest commendation for 
its usefulness, simplicity, and completeness. This is an excellent 
example of the more recent and popular method. In order to ex- 
plain the pleading, practice, and jurisdiction of the Court of Chan- 
cery, all the cognate statutes are collected and arranged in regular 
chronological order, beginning with the 2 & 3 Vict., c. 54, and 
descending through the series to the 23 h 24 Vict., c. 149. A 
separate chapter is devoted to the exposition of each Act. Ap- 
pended to the several clauses are the explanatory decisions of the 
Bench, in the selection of which the author has shown much discri- 
mination and sound judgment. Considering that the Acts and 
Orders which constitute the framework of the volume have already 
elicited somewhere about twelve hundred reported decisions, the 
profession must feel indebted to Mr. Morgan for obviating the 
necessity of ^^ noting up" the cases, by the complete and pithy 
analysis of such as are of principal importance. In the present 
state of the practice and procedure of the Equity Courts a compen- 
dious handbook of this nature is an absolute necessity. When the- 
rules of the Court had to be extracted from the tomes of Vernon or 
the manuscript notes of Lord Nottingham, such text-books as Mad- 
dock, and the older editions of Daniell, were not only useful but 
indispensable. " But now that, thanks to the energy of the Legisla- 
ture and the Judges, nine-tenths of the whole practice can be 
summed up in six hundred small octavo pages, it may not unrea- 
sonably be hoped that the method adopted in this volume possesses 
at least as much to recommend it as that of the more elaborate but 
more cumbrous treatises of modern days." The practitioner will find 
in the pages of this book ample and at the same time terse and business- 
like information upon almost all the questions that arise in the 
ordinary proceedings in Chancery. The later and more important 
cases are cited not only from the standard reports, but from those 
of the Law Journal^ the Jurist, the Weekly Reporter^ the Law 
Times, and Equity Reports. In the present edition the chapters on 
the following subjects have been revised and enlarged, viz., on 
Demurrers and Pleas, on Receivers and Injunctions, on Motions and 
Petitions, &c. &c. The volume is divided into two almost equal 
parts, the first being devoted exclusively to analytic comments upon 
the several statutes, and the latter to the enumeration and exposition 
of the Consolidated Greneral Orders of the Court of Chancery. The 
substance of the notes as well as of the text is abbreviated in the 
margin, and the tables of the incorporated orders and regulations, as 
well as the general index, exhibit workmanlike completeness. The 
book does not assume to be a complete code of Chancery procedure, 
but is assuredly entitled to be received as a clear and accurate com* 
pendium of the New Practice, established by legislative enactment 
and illustrated by judicial authority. 
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Papers and Discussions on Jurisprudence : Being the Transactions 
of the First Department of the National Association for the Pro- 
motion of Social Science, London Meeting, 1862. London : 
Butterworths, 7, Fleet Street, E.C. 

The Transactions of the Social Science Association have hitherto 
been published in one octavo volume. The reputation of those 
volumes for the accuracy, and variety of the information communi- 
cated, having now been well established, the public are no doubt 
looking forward to the issue of the number for the present year with 
some interest. The last Congress, held in the Guildhall, when 
London was crowded with visitors, was attended by large audiences; 
and many will no doubt be glad to have reproduced in a permanent 
form, the information and impressions, which, by their swift succes- 
sion, and on account of their very abundance, were too soon 
obliterated from the mind, or thrown into confusion. From the 
character of the papers which were read in Guildhall, aud the dis- 
cussions which followed, there can be little doubt that the popularity 
of the Transactions will be sustained, if not raised much higher. 
Embracing within its scope a great variety of subjects, it canuot be 
denied that to some readers many of these dissertations, however 
excellent in themselves, will have only a limited and subordinate 
interest. A plan has been adopted which will enable every reader 
to obtain the Transactions of either of the sections in a separate 
number. The papers which were read in the first section, on the 
" Principles of Jurisprudence and Legislation," have been published 
together in a pamphlet of convenient size, and will no doubt have a 
large circulation in the legal profession. 

The essay "On the Importance of the Study of Jurisprudence," 
written with the subtilty and breadth of thought which characterises 
the author of the "Treatise on Evidence," forms a fitting introduction 
to those papers which profess to have a more practical object. 
The science of law is considered in this paper by Mr. Best under 
three divisions, viz., general, particular, and comparative. Devoted 
principally to the discussion of fundamental principles, the strictures 
npon the statute law of England, under the division of Particular 
Jurisprudence, are no less true than trenchant; and the gigantic 
evils in procedure and legislation are traced to a common cause, 
the neglect of the study of jurisprudence as a science. 

Those who have turned their attention to the difficult questions 
involved in the theory of government by representatives, and to 
the able analysis of the same contained in Mr. Hare's "Treatise on 
the Election of Representatives," will be glad to find in a paper read 
at the Congress by the author a succinct account of the reception 
which his method has met with in different countries during the 
last three years. It would appear that in America, in the Australian 
colony, as well as on the European continent, the proposal to elect 
governing bodies by exhaustive majorities and unanimous quotas of 
the constituencies, has attracted many advocates. It is designed to 
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propose to the Council of the Canton of Geneva, the adoption of this 
method of election with a view to the proper representation of 
minorities in that assembly. 

Mr. R. Denny Urlin's paper contains some very suggestive 
observations upon the " Conflict between the Laws of Ireland and 
England." The author contrasts the procedure, in the Courts of 
Equity, the Court of Probate, the Court of Admiralty, the Courts 
Ecclesiastical, &c., and animadverts upon the embarrassing dis- 
crepancies in the laws of each country, maintaining that this conflict 
is not " a merely sentimental grievance, but a source of practical 
inconvenience to thousands." 

It is anticipated that a determined, and we trust a successful, efibrt 
will be made in Parliament next session, to obtain the sanction of 
the Legislature to some scheme for the concentration of the courts 
and offices of Judicature. The paper read upon the subject by Mr. 
Thomas Webster, F.R.S., and the instructive discussion which fol- 
lowed, and over which Lord Brougham presided, may be consulted 
with advantage by those who desire information on the matter. We 
specially invite a perusal of Mr. Young's speech on account of 
the lucid and convincing statement it contains respecting the flnan- 
cial bearings of the project, upon which alone was grounded the 
opposition of the House of Commons to the bill of last year. ' 

Mr. G. C. Oke, in a paper on " Magisterial Procedure," comments 
upon the extensive summary jurisdiction exercised by the magistracy 
in England — whether as police, stipendiary, or unpaid justices — in 
the numerous petty sessions and police courts ; and points out the 
defects and diversities existing in the present practice. 

The historical survey of the Marriage Laws of England and 
Ireland by Mr. Montague H. Cookson, D.C.L., is not the least 
interesting or valuable paper of the series. Within a small compass 
the author has succeeded in presenting an outline of the transitions 
through which the respective matrimonial laws of England and 
Ireland have passed, as well as cogent reasons in favour of their 
assimilation in several particulars. The antiquities and the incon- 
sistencies of the Irish Law of Marriage are pointed out, and 
the disastrous results inevitably consequent upon clandestine mar- 
riage, are unsparingly exposed and severely criticised in this as 
well as in the complemental paper "On the Marriage Law of 
Scotland," by Mr. G. Harry Palmer. It is understood that the 
Committee of the Law Amendment Society have prepared a Report 
on the Marriage Laws of the United Kingdom, and that the subject 
will be considered at a general meeting of that Society early next 
session. 

The Papers by Mr. A. Pulling, on "Private Bill Legislation ;" by 
Mr. Vernon Lushington, on " The Law of Master and Servant ;" by Mr. 
T. Hare, Inspector of Charities, on "The Law of Charitable Trusts/* 
&c., will be found to contain not only reliable information, but original 
suggestions well worthy of consideration. To the series of papers is 
added by way of supplement a concise summary of the discussions 
which took place both at Burlington House and in the Guildhall. 
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Parliament was prorogued by Royal Commission on the 7th of 
August. The session is spoken of, we observe, as one in which 
little work was accomplished ; yet it was fertile in measures of 
interest to the legal profession. The Highways Act, the Joint 
Stock Companies Act, the Chancery and Lunacy Regulation Acts, 
will alone furnish a respectable addition to the statute-book. And 
in addition to these are the Transfer of Land and Declaration of 
Title Acts, destined, if successful, to commence a revolution in the 
practice of conveyancing. Will they be successful ? Judging by 
the general tone of opinion, we should answer — No. But in reality 
any opinion is at present premature. The Chancellor is clearly 
determined that if his Act is a failure it shall not lie with him ; he 
has made an appointment of Registrar, in Mr. Follett, Q.C., which 
commands the applause of the whole profession, aud we believe that 
active exertions have been, and are being made, to bring the office 
into good working order. It was opened on the loth of last month, 
at 34, Lincoln's Inn Fields, the habitat of the departed Insolvent 
Debtors' Court, which was recently swept out of existence by 
another great measure of the energetic Chancellor. 

We ought to note, too, that under the Bankruptcy Act just 
alluded to, the Queen's Prison has ceased to be. The debtors have 
been all removed to Whitecross Street. The time-honoured institu- 
tion of imprisonment for debt is passing away under our eyes. 

In a little matter which has made some stir, Lord Westbury has 
not been so happy. A Mr. Jones, of Clytha in Monmouthshire, has 
assumed the surname of Herbert in the place of his original designa- 
tion, having previously taken the arms appertaining to his new 
name. Lord Llanover, the Lord Lieutenant of the county, refuses 
to recognise the change, and will not permit Mr. Herbert to qualify 
as magistrate under the new appellation. Lord Llanover, attacked 
in more than one quarter for his decision, laid the case, or rather 
his case, before the Lord Chancellor, and received a short reply, 
stating unreservedly that no man can change his name without 
royal license. The soundness of this opinion is much questioned, 
and whether it be sound or not, it should hardly have been given on 
an ex parte statement. It may be added that Lord Llanover and 
Mr. Herbert are relatives, and that the dispute has been carried on 
-with all the peculiarities of tone which generally distinguish a 
£Eunily squabble. 

Heb Majesty and the Emperor of the French, in order to define 
within their respective dominions and possessions the position 
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of commercial, industrial, and financial companies and associations, 
constituted and authorized in conformity with the laws in force 
in either of the two countries, have concluded the following arti- 
cles : — 

I. The high contracting parties declare that they mutually grant 
to all companies and other associations, commercial, industrial, or 
financial, constituted and authorized in conformity with the laws in 
force in either of the two countries, the power of exercising all 
their rights, and of appearing before the tribunals, whether for 
the purpose of bringing an action, or for defending the same 
throughout the dominions and possessions of the other power, 
subject to the sole condition of conforming to the laws of such 
dominions and possessions. 

II. It is agreed that the stipulations of the preceding article shall 
apply as well to companies and associations constituted and 
authorized previously to the signature of the present convention, 
as to those which may subsequently be so constituted and authorized. 

III. The present convention is concluded without limit as to 
duration. Either of the high powers shall however be at liberty to 
determine it by giving to the other a year's previous notice. The 
two high powers, moreover, reserve to themselves the power to 
introduce into the convention, by common consent, any modifications 
which experience may show to be desirable. 

All our readers will be glad to know that a well deserved com- 
pliment has been paid to Mr. M. D. Hill, Q.C., Recorder of 
Birmingham. The town council have raised his salary from £300 
to £400 a year in consideration of his ^4engthened and distinguished 
services in the general administration of justice, and in the cause 
of criminal reform." We believe there was never a juster eulogy 
pronounced. 

Sib John D. Harding, D.C.L., after holding the highly responsible 
and confidential office of Queen's Advocate, for ten years, has 
resigned, owing to failing health. Sir John Harding was appointed 
in 1852 by Lord Derby, as successor to Sir John Dodson, who 
succeeded to the judgeship of the Arches Court on the death of 
Sir Herbert Jenner Fust. Dr. Robert Phillimore is the new Queen's 
Advocate. 

We are glad to see that Mr. Greorge Harris, well known in the 
profession and the literary world as the author of the " Life of Lord 
Hardwicke," and other works, has been appointed Registrar of the 
Court of Bankruptcy, at Manchester. The salary of the office^ 
under the recent Act, is £1000 a year. 

On the 18th ult., Joseph Ormsby Radcliffe, Esq., LL.D., Q.C,, 
expired at his residence in Dublin, after a shOTt illness. Dp. 
Radclifie discharged his onerous duties as Judge of the Oonsistorial 
Court with independence and ability, and was much respected by 
the professioB. As Vicar Greneral of tiie provinces of Armagh and 
Dublin he exhibited the same high qualities of mind, and will be 
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•deeply regretted no less by all who came into contact with him ia 
his public capacity than by his personal friends. 

Mr. Charles Pbarson, the eminent Solicitor to the Corporation of 
the City of London, died on the 14th of September, aged 69 years. 
Mr. Pearson was admitted an attorney in 1816. In the following 
year he was elected to the Common Council for the Ward of Bishops- 
gate, of which he soon rose to be a prominent member. In 1889 
he was appointed City Solicitor, and in 1847 was returned to Parlia- 
ment for the Borough of Lambeth, when he became one of the advo- 
•cates of that reformation in the treatment of criminals which has been 
«ince to some extent carried out. Other offices of minor importance 
were held by Mr. Pearson, connected with the City of London. The 
Common Council have formally testified their gratitude for the many 
important benefits which Mr. Pearson was the instrument of con- 
ferring upon them. 

The Upper Canada Law Journal, referring to the recent appoint- 
nients of Attorney and Solicitor-Greneral of that Colony, says : — 

"The new Attorney-General, the Hon. John Sandfield Macdonald, 
'Q.C., has been for a long period in public life, being now the senior 
member of the House of Assembly. He received his legal education 
under the supervision of Chief Justices McLean and Draper, and 
was called to the bar in Trinity Term, 1840. In 1849, he received 
the honour of a silk gown, and was appointed Solicitor-General on 
the elevation of Mr. Solicitor-General Blake to the Chancellor- 
ship. He resigned that office in 1851, and the following year was 
elected Speaker of the Legislative Assembly. He also held his pre- 
sent office of Attorney-General for a short period in 1858. The 
present Solicitor-General, the Hon. Adam Wilson, Q.C., is compara- 
tively new to political life. He was called to the bar in Trinity 
Term, 1839, and was for many years the law partner of the late Hon. 
Hobert Baldwin. In 1850, during the administration of that dis- 
tinguished politician, he, together with the present Chancellor, and 
Justices Richards and Hagarty, and others, received the patent of 
Queen's Counsel. He has held the office of Mayor of the City of 
Toronto for some years, and has the reputation of being a careful, 
learned, and pains-taking lawyer." 

The first Congress of the International Association for the Social 
Sciences (modelled on the English Association) was held at Brussels 
in the month of September. The meeting was highly successful, 
and the Association (which is to meet at Ghent next year) promises 
to be one of permanent utility on the Continent. All the officers 
were Belgians ; but each nationality represented at the Congress 
was allowed to elect Vice-Presidents, Secretaries, &c., of its own, 
who enjoyed a corresponding honorary rank in the body at large 
and the different sections. The Vice-Presidents elected by the 
English members present, were Major-G^n. Sir Joshua Jebb, K.C.B., 
Chairman <^ the Directors of Convict Prisons ; Sir John Bowring, 
late amba8sa4<Nr to China ; Mr. G. W. Hastings, the General Secre- 
tary of the Social Soieuee Association ; and Mr, L. Heyworth, of 
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Liverpool, and late M.P. The Secretary chosen was Mr. Westlake, 
of the Chancery Bar, the Foreign Secretary of the Social Science 
Association. The President of the Section of ComparatiTe Legis- 
lation was M. Tielmans, President of the Court of Appeal at Brus- 
sels, and in this section several interesting discussions took place, 
more especially on the laws relating to the press in the different 
countries of Europe, in which Mr. Hastings and Mr. Westlake took 
part, describing the law of England on that subject, and the princi- 
ples which have regulated our legislation. Mr. Westlake also 
contributed some valuable observations on the law of joint-stock 
companies established in foreign countries. 

We have received copies of the official despatches from Sir Her- 
cules Robinson, Governor of Hong Kong, to the Colonial Office, 
stating the result of the official inquiry into the charges made by 
the late Attorney-General of the colony, Mr. T. Chisholm Anstey, 
against a Mr. Caldwell, a Government official in the island. Mr. 
Anstey is entirely exonerated from the accusation made against him 
by Sir John Bowring, (and for which he was dismissed from the 
office of Attorney-Goneral,) of having brought rash and malicious 
charges against Mr. Caldwell ; that individual being adjudged guilty 
of confederating with pirates, as alleged by Mr. Anstey. In our 
next number we shall feel it our duty to observe on the extraordi- 
nary disclosures made in these despatches. 
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Lord Stanley, M.P.; Lord Overstono ; Sir William Erie; Sir W. 
Page Wood ; Sir Hugh Cairns, Q.C., M.P.; Horatio Waddington, 
Esq.; W. R. Grove, Esq., Q.C.; W. M. Hindmarch, Esq., Q.C,; 
W. E. Forster, Esq., M.P.; and William Fairbaim, Esq., F.R.S. ; 
have been appointed Her Majesty's Commissioners to inquire into 
the working of the law relating to Letters Patent for Inventions. 

R. J. Phillimore, Esq., D.C.L., has been appointed Queen's Advo- 
cate in the room of Sir John Harding, resigned, and Her Majesty- 
has granted him the dignity of Knighthood of the United Kingdom. 

Travers Twiss, Esq., D.C.L., has been appointed Advocate-General 
to the Admiralty, vacant by the elevation of Sir R. J. Phillimore. 

B. S. Follett, Esq., Q.C., has been appointed Registrar of the 
Office of Land Registry, under the Act of last Session, and R. 
H. Holt, Esq., Assistant Registrar. 

Mr. James Grant, of the Northern Circuit, has been appointed 
Revising Barrister for the Northumberland district. 

Mr. Edward Mortimer Archibald has been appointed Her Ma- 
jesty's Judge, and Mr. William Dudley Ryder Her Majesty's 
Arbitrator, in the Mixed Court, established at New York, under 
the treaty of April 7th last, between Great Britain and the United 
States, for the suppression of the African slave trade. 
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Mr. William Nichols, formerly one of the Commissioners of the 
Insolvent Debtors' Court, of London, and lately one of the Regis- 
trars of the Manchester Court of Bankruptcy, has been appointed 
Judge of the Birmingham County Court, in the room of Mr. Leigh 
TraSbrd, resigned ; and Mr: George Harris of the Temple, Deputy 
Judge of the Birmingham County Court, has been appointed to 
succeed Mr. Nichols, as Registrar of the Manchester Court of Bank- 
ruptcy. 

ScOTLAin). — ^Dr. Douglas Maclagan has been appointed to the 
Chair pf Medical Jurisprudence and Police ifi the University of 
Edinburgh; and Mr. James Muirhead, Advocate, Professor Elect 
of Civil Law, in the room of Mr. Swinton, resigned. 

China. — Mr. Henry John Ball has been appointed Judge of the 
Court of Summary Jurisdiction ; and Mr. Charles May, and Mr.' 
John C. Whyte, Police Magistrates for the Colony of Hong Kong. 

Lj^dia. — ^Mr. H. M. Reily, Deputy Magistrate and Deputy Col- 
lector of Conercolly, has been transferred to Furredpore, as Magis- 
trate, and Mr. W. H. Barker, Officiating Deputy Magistrate and 
Deputy Collector of Chittagong, to Nodcolly, as Subordinate 
Magistrate. Mr. G. S. Fayan, has been appointed to officiate as 
First Judge of the Court of Small Causes, in Calcutta, during the 
absence of Mr. Boulnois. Mr. F. B. Kemp, to officiate as Judge 
of the Court of Sudder Dewanny and Nizamut Adawlut. Mr. F. C. 
Fowle to officiate as Civil and Sessions Judge of Shahabad. 
Messrs. E. Jackson, C. H. Campbell, A. A. Swinton, and W. B. 
Buckle, Civil and Sessions Judges, respectively of Nuddea, Jessore, 
Tipperah, and Backergunge. Mr. A. J. Lewis, Advocate-General, 
Bombay, an additional Member of the Government Council of 
Bombay, for the purpose of making laws and regulations. Mr. R. J. 
Corbet, a Member of the Legislative Council, and a Justice of the 
Peace, for Ceylon. Mr. H. F. Mutukisna, Acting Deputy to the 
Queen's Advocate, for the Northern Circuit^ vice Murray. Mr. T. L. 
Gibson, District Judge, and additional Joint Commissioner of the 
Court of Requests, Jaffiia, vice Price retired. Mr. J. B. Graves, 
District Judge, Commissioner of the Court of Requests, and Police 
Magistrate of Kurnegalle, vice Gibson promoted. Mr. D. E. 
De Saram, Commissioner of the Court of Requests and Police 
Magistrate of Kandy, vice Graves promoted ; and Mr. G. Stewart, 
Commissioner of the Court of Requests and Police Magistrate 
of Gampola, vice De Saram promoted. 

Malta. — ^Francesco Fitani, Esq., LL.D., has been appointed one 
of Her Majesty's Judges of the Island of Malta, and Mr. Henry Felix 
J. Recano, of the Middle Temple, has been appointed to act as 
Judge of the Supreme Court of Gibraltar, during the absence of 
Sir James Cochrane, Knt. 
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July. 

16tlu BoLFBy Charles Wells, Esq., Solicitor, aged 59. 
24th. CsAWLET, Gbobgb Abbahah, Esq., Solicitor, aged 66* 
26th. Badges, Thohas, Esq., Solicitor, aged 70. 
26th. Harrison, F. J., Esq., Solicitor, aged 35. 
dOth. Traill, Dr. Thohas Stewart, Professor of Medical 
Jurisprudence is the University of Edinburgh, aged 80. 

August. 

5th. Moselet, Joseph, Esq., Chief Justice of the Gold Coast. 

9th. Harrison, George Marsh, Esq., Solicitor, aged 53. 

10th. HusTWiCK, William Anthont, Esq., Solicitor, aged 23. 

12th. Turner, John, Esq., Barrister, aged 88. 

17th. Paterson, William Simpson, Esq., Solicitor, aged 60. 

18th. Barker, Charles Henbt, Esq., Solicitor, aged 35. 

20th. Chadwick, William, Esq., Solicitor, aged 51. 

2Yth. Hogg, Thomas Jefferson, Esq., Barrister, aged 70. 

27th. Ingoldsbt, Christopher, Esq., Solicitor, aged 45. 

September. 

5th. Frost, Charlei^ Esq., Solicitor, aged 81. 

8th. Powell, Henry, Esq., Solicitor, aged 59. 

14th. Coombe, W. a., Esq., Solicitor, aged 66. 

14th. Pearson, Charles, Esq., City Solicitor, aged 68. 

15th. Hollings, J. F., Esq., Barrister. 

17th. BiCHARDSON, John Cresset, Esq., Solicitor. 

17th. Lawrence, John William, Esq., Solicitor, aged 38. 

27th. Cropper, Joseph Almond, Esq., Barrister, aged 80. 

29th. Yapp, Richard, Esq., Jun., Barrister, aged 28. 

October. 

2nd. Miller, Henry, Esq., Solicitor, aged 63. 
13th. Pott, Frederick William, Esq., Solicitor, aged 69, 
18th. Radclifpb, Joseph Ormsby, Esq., LL.D., Q.C., Judge of 

the Consistorial Court, Ireland. 
20th. Riley, John, Esq., Barrister. 
21st. BuBB, John, Esq., Solicitor, aged 66. 
23rd. Metcalfe, Frederick, Esq., one of the Registrars of the 

Court of Chancery, aged 45. 
23rd. Smith, J. 6. S., Esq., County Court Judge, aged 64. 
25th. Kell, William Pothill, Esq., Solicitor, «ged 66. 
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Archbold^Chittys Arcbbold*9 Practice of Court of Queen's Beuch 
m Personal Actions and Ejectment ; including the Common Pleas, 
and Exchequer. Eleventh Edition. By S. Prentice, Esq., Barrister, 
2 vols., Royal 12mo., £2 12«. 6d. cloth. 

Bruce— The Land Transfer Act, and the Declarations of Titles 
Act, 1862, concisely discussed and explained, with an introductory 
analysis and an outline of the Proceedings, with a copious Index, 
Forms, Orders, Costs. By W. D. Bruce, Esq., Barrister. Post 8vo., 
7s. 6d. doih. 

Chitty — Forms of Practical Proceedings in the Courts of Queen'* 
Bench, Common Pleas, and Exchequer of Pleas ; with Notes and 
Observations thereon. By T. Chitty, Esq., Ninti^ Editi<m. Boyal 
12mo., 13«. 6d. cloth. 

Doria and Macrae^^The Law and Practice in Bankruptcy under 
the Provisions of the Bankruptcy Law Consolidation Act, 1849, as 
amended by subsequent Statutes, 17 & 18 Vict., cap. 119, and 24 & 
25 Vict, cap. 134, including the General Orders and Forms of Pro- 
cedure. By A. A. Doria and D. C. Macrae, Esqrs., Barristers. 
Vol. II., part 1 (to be completed in two vols.). I2mo., 7s. 6d. boards. 

Foote — The General or JPrincipal Highway Act, and other 
Statutes affecting the Law in connexion with the Highways in 
England and North Wales. By W. Foote, Solicitor. Third Edition. 
12mo., 10*. 6d. cloth. 

-FVy— The Union Assessment Committee Act, 1862 {2^ h 26 Vict., 
cap, 103); with an Explanatory Introduction and Practicad Notes. 
By D. P. Fry, Esq., Barrister. 12mo., 2s. cloth. 

Glen — ^Treatise on the Law of Highways ; comprising the Statute 
Law and the Decisions of the Courts on the subject of Highways, 
Public Bridges, and Public Footpaths, including the Act for the 
Better Management of Highways, &o., &c., 1862. By W, C. Glen, 
Esq., Barrister. 12mo., 10*. M. cloth. 

G4en — The Act for the Better Management of Highways in 
England, (25 h 26 Vict., cap. 61,) with Introduction and Notes. 
By W. C. Glen, Esq., Barrister. 12mo., 2«., clotk. 

Gougk — ^A Manual of Practice in the Office of Land Registry: 
jboluding the Acts to Facilitate the Proof of Title (25 & 26 Vict., 
cc. 53, 67); also the General Rules and Orders, Forms, and Tables 
of Fees. By H. Gough, Esq*, Barrister. 12mo., 6s. 6d. cloth. 

Grady — ^Handy Book on the Diminution of the Poor Rates. By 
S. G. Grady, Esq., Barrister. 12mo., Is. 6d. sewed. 

Inderwick. — ^The Divorce and Matrimonial Causes Act8,''with the 
Boles and Orders, Notes and Forms. By F« A. Inderwick, Esq., 
Barrister. Royal l2mo.f 6s. cloth. 
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Miller— The Act to Facilitate the Proof of Title to and the Con- 
Teyance of Real Estates t with Practical Notes, to which is appended 
the Declaration of Title Act, 1862, and the General Rules and 
Orders. By A. E. Miller, Esq., Barrister. 12mo., 3*. sewed. 

Oke — The Magisterial Synopsis. A Practical Guide for Magis* 
trates, their Clerks, Attorneys, and Constables ; Summary Convic-. 
tions and Indictable Offences, with their Penalties, Punishments^ 
Procedure, &c., &c., being Alphabetically and Tabularly Arranged. 
By G. C. Oke, Eighth Edition. 8vo., 50^. cloth. 

Oke. — ^A Handybook on the Game and Fishery Laws, including]the 
Game Poaching Prevention Act, 1862. By G. C. Oke. Post 8vo., 
Bs. cloth. 

Poland — Trade Marks: The Merchandise Marks Act, 1862. 
By B. Poland, Esq., Barrister. 12mo., 5s. 6d. cloth. 

Railway Acts — ^A Collection of the Public General Acts relating 
to RaUways in Scotland, 1830—1861. Fifth Edition. 12mo., 6s. 
cloth. 

Roscoe — ^Digest of the Law of Evidence in Criminal Cases, Sixth 
Edition, with considerable alterations. By D. Power, Esq., Barrister* 
Royal 12mo., 30«. cloth. 

Saunders — The Union Assessment Committee Act, 1862 (25 h26 
Vict., cap. 103), with Introduction, Notes and Index. By T. W. 
Saunders, Esq., Barrister. 12mo., 3«. 6d. cloth. 

Shelford — The Law of Highways in England and Wales ; com- 
prising Highways in Districts under Boards of Health and of Local 
Government, and as affected by Railways: with additional Forms 
not contained in the Acts. By L. Shelford, Esq., Barrister. Third 
Edition. 12mo., 13«. cloth. 

Smith — ^Manual of Common Law and Bankruptcy : founded on 
various Text Books and Recent Statutes, and designed as a Com- 
panion to Smith's Equity Manual. By J. W. Smith, Esq., Barrister. 
12mo., 11*. 6c?. cloth. 

Snowden — Police Officers*, Constables' Guide, and Magistrates' 
Assistant. Fifth Edition. By W. C. Glen, Esq., Barrister. 12mo., 
lOs. cloth. 

Standing Orders — Standing Orders of the Houses of Lords and 
Commons relating to Private Bills, Session 1863. 12mo., Ss. cloth. 

Statutes — Collection of the Public General Statutes passed in the 
25th and 26th years of the Reign of Her Majesty Queen Victoriai 
1862. Royal 8vo., \6s. boards. 

Watters — A Practical Treatise on the Statutes for the Amendment 
t)f the Law of Property. By R. Watters, Esq., Barrister. \2mo.y 
14*. cloth. 

Wills — An Essay on the Principles of Circumstantial Evidence. 
Illustrated by Numerous Cases, by W. Wills. Fourth Edition. By 
A. Wills, Esq., Barrister. 8vo., 10*. cloth* 
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No. XXVIII. 

Abt. l— proceedings on the trial of the 
cause seymour v. butterworth, for 

LIBEL. 

BEFORE LoED CmEF Justice Cockbubn, and a Special Jury, 
at Westminster, on the 2nd December, 1862. 

Counsel for the FlaintifT, Mr. Lush, Q.C, Mr, Keane, and 
Mr. J. Brown. 

For the Defendant, Mr. Serjeant Shbb, Mr. Hawkins, Q.C,, and 
Mr. R. A. Fisher. 

The pleadings were opened by Mr. Keane. 

The Declaration set out at length the article published in Vol. XHI. 
of the Law Magazine, at page 158, and headed " William Digby 
Seymour, Q.C., MJ?." The Damages were laid at £5000. 

Plea, Not Guilty, on which issue was joined. 

Mr. Lush, Q.C. : — May it please your Lordship ; Gentlemen of 
the Jury ; — ^I appear on behalf of a member of my own profession, — 
a gentleman of rank in that profession, who has been for seyeral 
years a member of 4;he House of Commons, to complain of a most 
scandalous libel which has been published against him by the 
defendant, Mr. Butterworth, who, I may say, though the defendant 
here, is only the nominal defendant, as being the publisher of the 
periodical in which the libel appears. It is a libel published, not in 
a letter from one individual to another, — not even in a newspaper, 
which (though a newspaper may circulate more extensively than 
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this periodical) when once read may be, and perhaps generally is, 
laid aside and its contents forgotten, or at all events not kept to be 
appealed to, — but published in a periodical well known to every 
member of the legal profession and to every branch of it — a period- 
ical which has been in existence now for many years, and which is 
intended to be kept, and is in fact kept, in the library of every 
lawyer who takes it in, as a permanent record and book of reference 
for that which is contained in it. It Js in such a publication as that 
that this scandalous libel has been inserted for which Mr, Seymour 
now comes before you to claim compensation in order to vindicate 
his character. 

Gentlemen, Mr. Butterworth, the well-known law publisher, is 
the defendant on this record. Who the writer of the article of which 
Mr. Seymour complains, is, we have been unable to ascertain. If I 
could name him to you, very likely we might be able to trace the 
origin of the spirit which is manifested throughout the libel. I am 
utterly unable, however, to do that. He shelters himself under the 
name of Mr. Butterworth, who defends this action. But, gentlemen, 
although I cannot trace out the individual by whom this libel was 
written, you will be at no loss to see, when I come to read it to 
you, that it has been penned by some person who, for some reason or 
other, has a most vindictive feeling towards Mr. Seymour, and that 
the manifest object of the writer has been to crush Mr. Seymour, if 
possible, both as regards his professional and political career. The 
libel attacks him in almost every capacity of life. It sneers at his 
origin and at his education. Every step in advance which Mr. 
Seymour has made, whether in professional or political life, has been 
made the subject of vile imputations against him ; and I think that 
when I come to read the libel to you, you will not entertain the 
slightest doubt as to what the object of the writer was. Mr. 
Seymour's object in bringing this action was, that he might have an 
opportunity, now for the first time, of having the whole of his conduct 
brought before a jury in order that they might determine whether 
the charges which have been made against him are true or false. 
The writer of this article, however, shrinks from justifying it ; and 
now that an action is brought against the defendant for having 
published it, he has not pleaded the truth of one single charge con- 
tained in it, but has merely pleaded that he is not guilty ; the 
consequence of which is, that no issue being raised upon the question 
whether the charges are true or false, the defendant is not permitted 
to prove their truth, and I, on the part of Mr. Seymour, am not 
permitted to prove their falsehood. Mr. Seymour, therefore, is now 
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in this position, that he will come into the witness-box withont your 
being able to try whether the charges in respect of which this action 
is brought are true or false ; and all I am permitted to do in this 
stage of the proceedings is to give you such a history of the circum- 
stances which arfe referred to in this libel as will enable you to under- 
stand the allusions that are there made, and to appreciate the spirit 
and the animus of the writer. 

Now, gentlemen, as I have said, Mr. Seymour is assailed from the 
beginning to the end of his career ; and therefore I must tell you 
shortly what Mr. Seymour's history has been. He iis the son of a 
clergyman of eminence in Ireland, (a clergyman of the Established 
Church,) and a member of one of the oldest families in that country. 
He is here sneered at as having had little or no education, as being 
no scholar : I may, therefore, tell you, that Mr. Seymour graduated 
with honours at the Dublin University, where he obtained several 
prizes for literary and collegiate productions. He came to England, and 
was called to tiie bar of this country in the year 1 846. He chose the 
Northern Circuit ; and in the year 1852 he was elected a Member of 
Parliament for Sunderland, one of the towns on his own circuit. 
He was getting at that time into considerable practice. He attended 
the sessions at Durham, Newcastle-upon-Tyne, and Hull . He became 
the leading counsel at those sessions, and was in the habit of re- 
ceiving briefs in prosecutions on the part of the Crown, by the Post 
Office, and so on ; and, holding that position, he was, in the year 
1854, appointed Recorder of Newcastle-upon-Tyne. I mention this 
because every single step you will find is made use of in this libel 
to cast the vilest imputations against him. He was appointed, as I 
have said, Recorder of Newcastle-upon-Tyne in the year 1854 ; and 
from that time to the present he has held that judicial office. Upon 
receiving his appointment as Recorder, it became necessary that he 
should vacate his seat for Sunderland. Upon his doing so, he went 
down to Sunderland ^ain; — he failed to be re-elected, but in the 
year 1859 he put up for the borough of Southampton, for which he 
was elected, and he sits as one of the Members for that borough to 
the present day. 

Now, gentlemen, as to Mr. Seymour's advancement at the Bar. 
I have told you that he became the leader of the sessions which he 
attended on the Northern Circuit. He had become Recorder of the 
town of Newcastle-upon-Tyne, and was appointed, as the voluntary 
act of the learned Judges who went the Northern Circuit in the year 
1860, Queen's Counsel in the County Palatine of Lancaster. I do 
not know whether you, gentlemen, are aware that that is a Pala- 
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tinate jurisdiction in which dignities are granted to members of the 
Bar which are confined to that county, but which are generally con* 
sidered as stepping-stones to further dignities ext^iding over the 
whole country. In August, 1860, he was appointed by the senior 
Judge who went the Northern Circuit, (with the perfect assent of 
the other Judge,) Queen's Counsel of the County Palatine of Lan-^ 
caster, and he held that rank until he received his patent as Queen^^ 
Counsel for England from the late Lord Chancellor Lord Campbell. 
He was in Parliament in 1859, when he sat for the borough of 
Southampton, and having been appointed Queen's Counsel within 
the County Palatine of Lancaster in August, 1860, he received, ij\ 
the month of February, 1861, in conjunction with a number of other 
learned friends of mine belonging to the Northern Circuit, a patent 
as Queen's Counsel for England. That being made the subject of 
comment here, I mention it to you as a matter of fact, in ord^ 
that you may see the meaning and the animus of the writer, in 
referring to it. I believe I may say, without disparagement to 
any one of my learned friends who received the rank of Queen's 
Counsel at the same time as Mr. Seymour, that his practice at the 
bar at that period as completely justified that appointment being 
conferred upon him as did that of any others of my learned friends 
who took rank with him. 

Now, gentlemen, shortly after that appointment, Mr. Seymour 
received an intimation from the Benchers of the Middle Temple, 
(to which Lm he belonged,) that certain charges had been made 
against him which they desired he should appear before them 
to answer. I make no complaint of that honourable body for 
the course they took in summoning Mr. Seymour to appear before 
them ; but it was certainly most unfortunate that the charges which 
were then for the first time presented against Mr. Seymour, should 
not have been brought forward until after he had received from 
the late Lord Chancellor, Lord Campbell, the appointment of Queen's 
Counsel; and probably you will be surprised to hear that 
he was then, for the first time, called upon to answer, not for 
any professional misconduct (with the exception of one matter 
which I will speak of presently), but for conduct in other relations 
of life, eight years, seven years, and, the most recent, six years 
ago. 

Now I have said, I do not know who the writer of this article is, 
neither do I know how much, if anything, the writer of it had 
to do with the charges which were brought before the Benchers 
of the Middle Temple against Mr, Seymour ; but this I do know, 



Seymour v. Butierworik. 18S 

that those charges must hare been known to whoevw brought them 
forward, years before 5 and it is most unjust as well as most unfortu- 
nate that so long a period should have been permitted to elapse 
before making imputations such as these against the character 
of a professional man. These charges were not made until after 
Mr. Seymour had obtained jffomotion in his profession; and 
when he was called upon to answer them, several witnesses were 
dead, papers had been destroyed, and his means of exculpation 
were thereby diminished. Supposing a person were indicted now 
in a criminal court for an offence alleged to have been committed 
eight years ago, he having been living among us ever since 
wi<^ont anything of the kind having been imputed to him ; would 
iihere not be a public outcry that it was a most unjust thing 
after so l<mg a lapse of time to call upon him to vindicate 
himself from such a charge ? However, so it was. Mr. Seymour 
was called on to answer certain matters which were alleged to have 
occurred years and years ago; and, as I have said, they were 
not matters relating to his professional character at all. Mr. 
Seymour unhappily, like many other persons in their foolish giddy 
days, became connected at one period of his life with joint-stock 
companies; and the charges which were brought against him 
were charges in connexion with one of them, and had nothing 
whatever to do with his professional character, with the single 
exceptibn I will mention presently. He was summoned to appear 
before the Benchers; he attended, and the charges which had 
been made against him were investigated. That investigation occu- 
pied a very considerable time, and in the course of the inquiry 
it turned out (and this is the one exception to which I have just 
referred, for this did relate to him in his professional capacity) 
that at one period, several years before, Mr. Seymour, having 
got into difficulties and into debt, had become, as the result of 
his speculation in shares in joint-stock companies, the debtor 
of a solicitor ; the solicitor had applied to him for payment, and 
Mr. Seymour, being unable to pay, had offered, as the only 
means by which he could discharge the pecuniary obligation he 
was under, to return whatever fees should come to him from 
that solicitor's office. I do not for one moment mean to say 
that that is not unprofessional conduct. No doubt the proper 
etiquette of our profession forbids it ; but this I do say, that 
it was the only mode in which payment could be made by 
Mr. Seymour, and, say what you will about its being a violation 
of fHTofessional usage, (and I admit it is so, — do not suppose 



186 Seymour v. ButUrworA, 

that I tnean to justify it for a moment,) H is not a ground for 
any imputation against the moral character of a professional 
man. 

Now the hearings went on for a considerable period. During 
this time, indeed before this time, probably as the result of his 
unhappy connexion with joint-stock companies, (though no share- 
holder ever complained,) vague and misty rumours, not taking any 
specific form, got abroad ; and while the investigation was going on 
before the Benchers, it was industriously circulated among Mr. 
Seymour's constituents at Southampton that their representative was 
the subject of very grave and serious charges before the Benchers of 
his own Inn. Now, the human mind is so constituted that if some 
vague wild rumour is circulated to the disparagement of any indivi- 
dual,, and if that goes on for any length of time, people get to believe 
that something very bad must have occurred ; and their minds become 
in such a condition as to make them scarcely able properly to 
adjudicate upon it. The investigation went on, as I have told you, 
for a considerable time; and in the result the Benchers of the 
Middle Temple came to the conclusion, that the charges which had 
been made against Mr. Seymour had not been proved, with the 
exception of the one I have mentioned, (which he himself admitted 
so far as it was a charge,) namely, that he had written to a solicitor 
by whom he had been pressed for the payment of a debt^ stating 
that he could not pay him, but that he was willing to return him any 
fees he might receive from him. As to the other chaises, the 
Benchers came to the conclusion that they had not been proved 
against him ; but they thought fit at the same time to append to 
their judgment a rebuke or reproof for what Mr. Seymour had done 
six, seven, and eight years before, which the writer of this article has 
made the occasion of the malignant effusion I am going to read to 
you. Before I read it, however, let me come to an end of the history 
I have been giving you, in order that you may understand every 
word of what is written here. Mr. Seymour went down to his con- 
stituents at Southampton shortly after the decision of the Benchers, 
and on his arrival there he found that not only had information 
reached some of his opponents of what the decision of the Benchers 
had been, but, by some means or other, information had reached them 
not only as to the names of the Benchers who had voted, but how they 
had voted ; and it was industriously circulated through the town 
that Mr. Seymour had been convicted. They had taken the reproof 
which the Benchers had thought fit to administer, as a verdict of 
guilty ; and when Mr. Seymour went down to Southampton to meet 
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his constituents, he found the town placarded with insinuations 
which were put f<»*ward by an anonymous and disappointed elector ; 
and he was challenged at a public meeting to state whether or not 
he had been convicted by the Benchers of the Middle Temple of the 
charges which had been made against him. Of course, considering 
the state of mind in which Mr. Seymour was at that time, it would 
be hardly fair to measure with nice precision the words that he 
then used. He had, at that time, undergone the most trying ordeal ^ 
to which any man in our profession can be subjected ; he felt the 
injustice of these old charges being rakqd up against him at the very 
time when promotion had been accorded to him by the Lord 
Chancellor; he felt hurt by the reproof which the Benchers had 
thought fit to administer to him in the same breath in which they 
said that the charges against him had not been proved, and he 
felt hurt and indignant that information should have reached his 
opponents at Southampton which he himself had never obtained, 
and that the town should be placarded with insinuations against 
him ; and on that occasion he made an address to his constituents 
which the writer of this libel has taken occasion to criticise in a 
way you will presently hear. 

Now, gentlemen, this is an outline of the circumstances relating 
to Mr. Seymour to which the libel points. It was necessary that 
you should know then^ because you would not otherwise have been 
able to understand the allusions that are here made ; and now let 
me read to you the article of which Mr. Seymour complains, and 
then ask you to judge for yourselves whether it is a fair and 
legitimate comment on matters of public notoriety, (which I suppose 
my friend will be instructed to contend it is,) or whether it is not a 
malignant and studied attack on the whole of Mr. Seymour's private 
and professional life for the purpose of crushing him. I am not 
here, gentlemen, to say one word against the liberty of the press. 
This action is brought with no such object. I think we have scarcely 
a greater social right than the right of free discussion in the press; 
but, at the same time, I believe it to be necessary to the maintenance 
of that right, that it should be carefully guarded and kept within 
its proper limits. I quite admit that you may discuss in a news- 
paper the public conduct of every public man, from the highest 
subject in the realm down to the lowest official. Every man's 
public acts are open to public criticism. A Member of Parliament 
may be criticised for his public conduct ; you and I, for what we do 
at this moment and in this cause, may very properly be criticised by 
the press ; but the press must take care not to go beyond that. If 
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jou go beyond a man's public conduct, and impute corrupt motives 
to him 5 if you attack him in his private relations of life, you then 
abuse the liberty of the press, and become liable to an action or to 
an indictment for a libel. K the writer of this article had contented 
himself with a mere criticism of Mr. Seymour's conduct in Par- 
liament or at the Bar, however severely he might have dealt with 
him, it could not have been made the subject of an action if what he 
^ wrote had been written bona fide. Again, if the writer of this 
article had criticised anything that Mr. Seymour had published to 
the world, he would have been at perfect liberty to do so, but you 
cannot and you ought not to make a man's public or professional 
conduct a peg on which to hang charges, which otherwise you 
would not be. at liberty to make. The moment you go beyond what 
a man does in public and attack his motives, you go beyond that 
liberty which the law accords to you. 

Now, gentlemen, let me ask you, on reading to you the article of 
which Mr. Seymour complains, whether the writer of it can be said 
to be merely commenting on anything that Mr. Seymour had done 
in public, or whether it is not manifest that he intended from first 
to last ,to take occasion from what had been done, and what had 
been rumoured, to carry out the purpose which he had in his mind — 
a purpose to ruin and crush Mr. Seymour. Whatever rumours 
may be in circulation agaihst an individual, rumours which take no 
specific shape, no man has a right to embody or condense and put 
them into print. No man is justified in charging another with any 
specific fraud or wrong because rumours of fraud and wrong may be 
in circulation. This writer, however, has so done. He is a man who, 
I suppose like all the rest of us, had heard t&t something had been 
said against Mr. Seymour, and he chose to assume all he had 
heard to be true, and put it into an indictment in the form of 
a letter attacking Mr. Seymour socially, politically, and profes* 
sionally. 

Let me now call your attention to the passages of which 
Mr. Seymour justly complains, and in fairness to the writer I will 
read you every word of the article from beginning to end. You 
will find that it is prefaced by general statements, of which, if they 
had stood alone, nobody could complain ; but he has obviously done 
so for the purpose of preparing the mind of the reader to receive 
as truth the specific charges which he intends to bring against 
Mr. Seymour. The libel is contained in the Law Magazine and Law 
Review for May, 1862. The Law Magazine and Law Review ia 
a periodical which comes out quarterly : it has been in existence f<^ 
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very many years, and may be found in tHe libraty of alioaost every 
lawyer. The article is headed 

" William Digby Seymour, Q.C, M.P. — It cannot be denied, 
that the scandals which have lately been afloat concerning more 
than one well-known member of the Bar, have shaken the public 
opinion, hitherto prevalent, in the honour and high tone of the 
profession. Scarcely had Mr. Edwin James vanished from the 
scene, when two other learned gentlemen, one of whom is a scholar 
and a genius, and the other, though neither of these, still a barrister 
in some practice, and lately elevated to the rank of Queen's Counsel, 
became, the subjects of a notoriety, painful to themselves and discre- 
ditable to the whole profession." 

The allusion which is here made cannot be misunderstood. After 
mentioning one name, (that of Mr. Edwin James,) another person is 
referred to, who is said to be a scholar and a genius, and there can 
be no doubt whatever that the words "And the other, though 
neither of these, still a barrister in some practice, and lately elevated 
to the rank of Queen's Counsel," are intended to apply to Mr. 
Seymour, who is here described as being " neither a scholar nor a 
genius." 

" Such frequent evidence of something rotten in our state, has 
naturally caused inquiry as to the constitution of the learned 
bodies who are supposed to watch over the morality of the profes- 
sion, and into the laws and customs which regulate the conduct of 
the Bar towards the public and each other. We will frankly say 
that, in our opinion, the assertion commonly made as to the 
deterioration of the Bar, though often exaggerated, is not without 
foundation, and we believe that several causes, for some time in 
operation, have combined to produce this result. The increased 
laxity of admission to the Bar, which has made the degree 
ridiculous as any test of learning or respectability, is unquestionably 
one of them ; and the rapid creation of a number of second-rate 
public offices, tenable only by barristers of a few years' standing, is 
another. The patronage now dispensed among the Bar, and chiefly, 
we are sorry to say, by favouritism and family influence, is enormous, 
and so far from being any real advantage to the profession, is 
becoming its curse. The Bar is flooded by a race of place-hunters, 
ignorant of law and careless of practice, whose merit rests on a 
certain seniority in the Law List, and their prospects on the hope of 
patronage. It would be idle to expect from such men any high 
appreciation of the true dignity and duty of the Bar, or any venera- 
tion for its traditionary usages. They are mere birds of passage, 
using the degree which they have obtained as the stepping-stone to 
their real vocation in life — an obscure but comfortable office. We 
do not say that these members of the Bar, now so numerous, are 
necessarily wanting in honour or morality ; such a sweeping censure 



190 S^moury. ButterwortiL 

would be foolish and unjust, for doubtless there are manj honour- 
able men to be found amongst them; but, as a rule, we cannot 
entertain a doubt that the standard of all those feelings which go to 
the composition of a high-minded gentleman, is lower among the 
men who seek for place than among those who, free of obligation 
to others, earn their bread by an independent profession. But 
there is still another evil influence at work, to which we allude with 
hesitation, seeing the delicacy of a subject which is in some degree 
foreign to our province ; we mean the relations that have grown up 
between the Bar and the House of Commons. In former times, 
when the difficulties of finding a seat in Parliament (except for the 
fortunate nominees to pocket boroughs) were much greater 'than at 
present, a barrister, as such, seldom entered the House, unless he 
were a candidate for a high legal office, or was capable of taking 
the post of a leading lawyer in the Opposition. In those days, the 
representatives of the Bar were few in the Commons, but they were 
nearly always able and eminent men^ whose legitimate ambition was 
fixed on the higher prizes of the profession. The House still con- 
tains such men, and the Bar has still reason to be proud of such 
representatives ; but they now form only a small proportion of the 
total number of barristers in Parliament. Since the passing of the 
Reform Act threw open a number of popular constituencies, the 
array of ■ gentlemen of the long robe ' in the House has largely 
increased, and we believe that at the present moment upwards of 
seventy of the Bar have added the cares of legislation to their 
labours in practice. Whether these legal gentlemen make the best 
representatives is a question on which we do not enter ; the fact 
that they are returned by free and intelligent electors constitutes a 
presumption that they do so ; it is their influence on the morale of 
the Bar with which we have to deal. Now, as it is certain that the 
great m^ority of the Sanhedrim we have alluded to can never 
become Solicitors-General or Puisne Judges, it follows that the 
current price of a barrister's parliamentary support has fallen 
terribly of late years. The glut in the market has seriously 
diminished the value of the article. In bygone days, we may 
presume that a counsel who had obtained a seat in the House, 
yielded his political virtue to nothing less than a descent by the 
Jupiter of the Treasury in a golden shower of judicial dignity, or a 
law officer's emoluments ; but now-a-days, votes are won and a too 
demonstrative independence is wooed away by the humbler agency 
of silk gowns, second*class recorderships, and even the obscure 
counselships to Government offices." 

Nobody would have a right to complain of this, but you will see 
that the writer is now feathering the arrow which he meana to 
point at Mr. Seymour* 

'^ What effect this new development of patronage may have on a 
House which professes to be jeaious of any official encroachment on 
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its independence, we do not care to inquire, though, c<Hi8idering the 
number of junior barristers in Parliament, and the startling amount 
of places that may now be brought to bear upon their yotes, the 
subject may be not unworthy of consideration by those interested in 
the purity of our constitution. But yiewing the question as relates 
to the Bar, we have no hesitation in saying, that the practice at 
present pursued of using the House of Commons as a stepping* 
stone to inferior places in the profession, is fraught with evil. 
Hardworking and worthy practitioners, who may not hare either 
the means or the incliuation to enter Parliament, see themselyes 
continually passed over by far inferior men, whose claims to promo- 
tion have originated in the division lobby ; speculative adventurous 
juniors, who are not rising so fast as they fancy that their merits 
deserve, or whose characters require some fresh varnish, are 
tempted to make a bold dash at a constituency, and to prop up their 
professional fortunes by parliamentary interest. The moral tone of 
the Bar is lowered by spectacles of successful impudence, no doubt 
occasionally ending in some terrible and damning crash, but not the 
less demoralizing in their temporary glitter as they are degrading in 
their final infamy." 

Grentlemen, the writer having now prepared us for what he 
is going to say about Mr. Seymour, proceeds to apply the general 
observations he has made, in the propriety of some of which 
many of us probably would go along with him, to a certain 
extent. He says: — 

" We have prefaced the special subject of our article with these 
observations, because we believe that they are needed at the 
present moment, unpalatable and little flattering as they may be* 
The Bar will be lost in public estimation if scandals are to increase 
without any effort being made on the part of the profession 
to rid themselves of the generating causes, and when we are 
entering on a history which must be a subject of humiliation 
to every man of honour amongst us," (that is the history of 
Mr. Seymour,) *^ it is well to state plainly that jsome, at least, 
of the moral evils afflicting the Bar are capable of removal by 
the exercise of professional opinion on the distribution of place and 
precedence. Nothing short of the abolition of human nature could 
save the Bar from occasional disgrace by unworthy members ; nothing 
can prevent, or indeed ought to prevent, an unscrupulous man obtain- 
ing notoriety ; for notoriety, while it gratifies his miserable ambition, 
is sure to bring his appropriate punishment — ^but a more whole- 
some discipline, and a more upright system of promotion and 
patronage, would at least leave dishonour to its own devices, 
without compromising the lustre of the profession, or staining the 
sanctity of the Crown." Then he says, " we will now turn to the 
gentlemen whose career has lately attracted so much attention," 
(that is the history which they say '* must be a subject of humiliation 
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to erery man of lionour among ns"). " Mr. WilHam Digby Sey- 
mour was called to the bar in 1846, and has since practised on the 
Northern Circuit. He has lately informed his constituents that he 
was born an Irishman ; but we should have thought this informa* 
tion, to any one even slightly acquainted with the honourable member, 
was altogether superfluous. He likewise attributes to his nationality 
the bitter hostility with which, as he alleges, he was at first received, 
and has since been maligned and persecuted, by his brethren on 
the Northern Circuit. He came among us, as he says, with * the 
curse of Swift ' upon him, and gives us to understand that nothing 
but his unrivalled genius and purity of character could have enabled 
him to survive and triumph over this natal calamity 5" (you observe 
the irony that runs through the whole of this ;) " whatever credence 
we may wish to attach to every statement conveyed in the mild and 
measured language of Mr. Seymour, 'we must take exception to the 
idea that Irish birth constitutes disqualification for professional popu- 
larity or success. An eminent Englishman, himself an ornament to 
his Alma Mater, 'Vfhen recently comparing in a public address the 
achievements of the various Universities in the United Kingdom, 
paid a high compliment to Trinity College^ Dublin : and as a proof 
of the rare training given at that seat of learning, he adduced, 
among other instances, the fact that no less than five out of the 
fifteen Judges occupying the Bench had received their education in 
that famous University of Ireland. We believe that only four of 
the five are Hibernian by birth ; but so large a proportion of Irish- 
men in the highest judicial position, and the weU-eamed success of 
many others from our sister island in the ranks of the Bar, are 
proof enough that the career of the profession is fair and open to 
all the Queen's subjects. But it is only just to Mr. Digby Seymour 
to admit that there are two kinds of Irishmen, and that the cor- 
diality extended to the one is by no means secure to the other." 

Observe under which class he places Mr. Seymour. Having 
already hinted, *' It is not because you are an Irishman that you have 
not met with the reception which you say you ought to have had : it 
must have been something else ;" you will see, when he comes to 
classify the Irishmen, under which class he places Mr. Seymour. 
He says : 

*' There is the Irish gentleman, generous, accomplished^ and 
urbane — perhaps the highest type of the genus gentleman to be 
found in the United Kingdom. There is also the Irish blackguard, 
swaggering, foul-mouthed) and shameless: the most insolent of 
upstarts, the most unblushing of swindlers 1 never destitute of a 
quarrel, never at a loss for a lie. For as the Irish gentleman is of 
rare quality, so the Irish blackguard is consummate in his growth. 
Ireland is always great in extremes, more especially in her psycho* 
logical productions* She has reared generals who have led their 



armies to certaia yictories; and she has reared also the tribe of 
cabbage-garden heroes. She has adorned our Parliament with 
splendid orators and oonsummate statesmen, and has afflicted it also 
with a breed of bawling demagogues and yenal fools. And so it 
happens that this green and prolific island, with the singular versa* 
tiiitj of her race, has supplied to the Bar of England some of its 
brightest ornaments, and some of its blackest sheep ; bestowing on 
the former a learning and eloquence which Englishmen are proud to 
admire, and enriching the latter with a power of impudence and a 
fertility in fraud which defy all description, as (to the uninitiated 
intellect) they pass all knowledge. Should one of this latter find 
his way to an English Circuit, it could hardly be considered a matter 
for legitimate surprise if he should become an object of suspicion 
and dislike, and hie niger est be the motto coupled with his name." 

Does my friend mean to contend to-day that that is not intended 
by the writer of this libel to be applied to Mr. Sejrmour ? The 
defendant has pleaded not guilty. Does he mean to say, " I did 
not mean that to apply to Mr. Seymour ?" The application of it in 
the last sentence is perfect. After describiug the one class, the 
other is described as " The Irish blackguard, swaggering, foul- 
mouthed, and shameless : the most insolent of upstarts, the most 
unblushing of swindlers." "The blackest sheep of the English 
Bar." " Enriched with a power of impudence and a fertility in 
fraud which defy all description." That is the description which is 
given of Mr. Seymour by the writer of this libel. You see now 
that all that had been said before was merely preparatory to bringing 
down this battery upon him ; and here he is charged in the coarsest 
and broadest terms, not only with being " a blackguard, swaggering, 
foul-mouthed, and shameless," but as being " the most insolent of 
upstarts, the most unblushing of swindlers," possessed of a " power 
of impudence and a fertility in fraud which defy all description." 
That is the description which is here given of Mr. Seymour by the 
writer of this article, who, when he is brought into this Court and 
challenged to justify what he has said, declines to assert that any 
one single assertion he has made is true. Then he goes on to the 
details, and he says : 

" But to return. Mr. Digby Seymour, whether received on 
the Northern Circuit with dislike and hostility, as he himself 
asserts, or with the ordinary courtesy and fairness exhibited by the 
Bar to new comers, as we prefer to believe, persevered in the 
profession he had chosen, and succeeded in obtainiug a moderate 
share of practice. It is generally afiirmed, indeed, that he was 
assisted to the latter by an agreement of a peculiar nature entered 
into with his father-in-law, who, at the time of Mr. Seymour's 
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marriage, was a solicitor in oohsiderable practice; but we ard 
unaware whether the rumour rests on anj sufficient authoritj, and 
considering the subsequent pecuniary misfortune of his father-in- 
law, we should apprehend that the greatest service rendered to Mr. 
Digby Seymour by that relative was his return to Parliament for the 
borough of Sunderland, in conjunction with Mr. George Hudson, in 
the year 1852." 

There again, if the writer had only condescended to assert that 
that was true, or that one word of it was true, I should have had the 
opportunity of proving whether it was true or not. I have told you 
that Mr. Seymour was in considerable practice before he knew that 
part at all ; and he owed nothing whatever to the relationship which 
the writer has assumed to exist. He says : 

" We never were able to discover that Mr. Digby Seymour, during 
his first sojourn in the House of Commons, added in any appreciable 
degree either to the usefulness or the brilliance of that assembly ; 
we are not aware that any measure was secured by his exertions, 
or any principle elucidated by his oratory, or any party at all bene- 
fited by his adherence, save in the matter of his vote. For this 
last he was rewarded with the Recordership of Newcastle, to the 
just dissatisfaction of the Bar, who thought that better men had been 
passed over for an unworthy political motive." 

I have told you that that appointment was made in 1854, at a time 
when Mr. Seymour was the leader of the sessions in those counties, 
and a person to whom, in the natural order, it would come. At 
the time when Mr. Seymour gave his vote in the House of Com- 
mons, the Recordership of Newcastle was not vacant — nobody 
dreamed that it would be vacant — and the vote which Mr. Seymour 
gave, therefore, could have had nothing to do with it. There is this 
note appended to the last passage I read : 

" We observe that in his speech at Southampton, Mr. Digby Sey- 
mour instances his elevation to the Recordership of Newcastle as a 
proof of his professional success. We believe that Sir George 
Hayter could, if he were so minded, tell a difierent tale." 

I say again, if there had been the least foundation for believing 
that there was any truth in the statement here made. Sir George 
Hayter could have answered the matter. Do they know, or do 
they not know, that Sir Greorge Hayter has answered it ? At all 
events, they might have pleaded that their statement was true, and 
they might have called Sir George Hayter to prove it. Then the 
writer goes on : 

" It may, perhaps, be surmised that the appointment was dictated 
by a more intimate knowledge of the mood of the electors of Sun- 
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derland than tlie general public possessed ; for on Taoating his seat, 
as he was compelled by law to do on acceptance of the office, and 
offering himself for re-election, Mr. Digby Seymour was defeated, 
and ousted for the time from political life. From that date till his 
return for Southampton, nothing noticeable is recorded of him. 
Unless it be an undignified squabble, when sitting in his judicial 
capacity, with the Bar of the Newcastle Sessions. But it is only 
right to say that, on this occasion, Mr. Seymour was not solely in 
the wrong, and the incident is only worth alluding to as a curious 
example of that fatality for hot water which is this gentleman's 
habitual and unhappy characteristic." 

I say that this passage and passages like this show what the 
animus of the writer is. Even when he is compelled to say a word 
in favour of Mr. Seymour, he cannot help adding something which 
will mar the whole effect of it. 

" When Lord Derby dissolved Parliament in 1 859, and it became 
evident from day to day that his adherents were gaining on the 
hustings, a curious phenomenon suddenly exhibited itself in political 
life. A number of gentlemen who up to that time had been dis- 
tinguished, if they had any distinction at al], for their pronounced 
radical opinions, made the disco veiy that their political aims would 
be best served by a temporary transfer of support to their opponents, 
and that the surest way to provide for the triumph of liberal prin- 
ciples was to secure a conservative ministry in power. One of the 
converts to this new light, on the orthodoxy of which we pronounce 
no opinion, was the ex-member for Sunderland ; and we accordingly 
find him soliciting the votes of the electors of Southampton on the 
double ground of his professed liberal principles and his promised 
conservative votes. So happy a combination obtained, as it deserved, 
success ; and by the influence of a discontented section of one party, 
and through the confident (as it turned out, too confident) trust of 
the other, Mr. Digby Seymour was reinstated in the House," 

Now observe this : 

" It was, of course, anticipated by all who did not know him well, 
that he would keep to his hustings' agreement, and vote for Lord 
Derby's continuance in power ; those who did know him well were 
by no means surprised to find his name in the division list with the 
successful liberal party, when Lord John Russell brought on the 
motion that proved fatal to the conservative ministry. Mr. Seymour, 
with some others who had pursued a similar course, became the 
object of pungent observation in the conservative newspapers, 
which were just then employed in a chorus of reclamation at the 
factious conduct of the liberals. We confess that we have little 
sympathy for either complaint. A dissolution had been tried, 
many seats had been lost and won, and the opposition had a perfect 
right to try a fall with their antagonists at the earliest opportunity : 
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while as to the defection of the neutrals who had been helped into 
their seats by conservative support, the nature of the bargain pre- 
cludes pitj or condolence. On what principle is it reckoned, that 
because a man is faithless to his own party he will be true to 
another ? On what security is that pledge taken, of which the 
absence of honour is an essential quality ? Caveat emptor is a 
maxim salutary in all contracts, and the rawest emissary of the 
Carlton should know what manner of men they be for whom he 
angles in the muddy pools of a mercenary radicalism. The worst 
evU attending a weak Government is the necessity under which it 
labours to catch every possible vote in aify quarter, and its besetting 
sin is an improper distribution of patronage. Lord Palmerston's 
present administration has probably never numbered a working 
majority of twenty trustworthy votes in the House of Commons, and 
the political circumstances of the time have tended to diminish the 
ranks of ministerial supporters. It probably became necessary tq 
secure every doubtful adherent, and this consideration may palliate, 
but cannot excuse, the promotion of Mr. Digby Seymour to th^ 
rank of Queen's Counsel." 

What is broadly insinuated here is, that Mr. Seymour purchased 
that rank which was given to him by the late Lord Chancellor, Lord 
Campbell, by the prostitution of his votes in the House of Commons, 

'^ Even at the time of the appointment rumours were afloat in the 
profession that his conduct must form the subject of investigation by 
the Benchers of the Middle Temple ; and we have heard that Lord 
Campbell, shortly before his death, expressed his deep regret that 
he had been ever led by political pressure, to promise a silk gown to 
the member for Southampton." 

Here again, if there was one syllable of truth in the statement that 
is made, it might have been proved. The fact is, that Mr. Seymour 
had happened to introduce a Bill into Parliament in that very session, 
the object of which was the amendment of the Court of Admiralty. 
The late Lord Chancellor was about to introduce a Bill for the 
same purpose himself. Mr. Seymour had passed his Bill through 
the House of Commons, and Lord Campbell was so pleased with it, 
that he took charge of it in the House of Lords, and within a week 
of that time he wrote to Mr. Seymour a letter, stating that he had 
made up his mind to recommend Hel* Majesty to give him a silk 
gown. The writer of this libel having said, " We have heard that 
Lord Campbell, shortly before his death, expressed his deep regret, 
that he had been ever led by political pressure to promise a silk 
gown to the member for Southampton," goes on to say, " if this be 
so, it furnishes a curious commentary on one portion of Mr. Seymour's 
speech at Southampton^ in which he quotes the patronage of Lord 
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Campbell as a proof of the purity of his professional career. It 
is an extraordinary, and we believe an unprecedented fact, that 
a barrister should be arraigned before the Benchers of his Inn 
for improper conduct at the very time when the Crown has 
been induced to raise him to the superior rank of the profession. 
Yet this, we understand from his own lips, was the case with 
Mr. Digby Seymour ; and the language employed by the Benchers 
in their judgment, forbids us to hope that the inquiry before 
them was either unjust or uncalled for. We are precluded, in 
common with the rest of the public, from ascertaining the exact 
nature of the evidence adduced against Mr. Seymour ; and we con- 
ceive that the Bench of the Middle Temple have acted unfairly 
towards the Bar, as well as unwisely as respects themselves, in 
withholding a full report of the accusation and the proceedings 
thereon. That any injustice, however, can have been done by this 
silence, to the accused, we can hardly bring ourselves to believe ; 
for, inasmuch as Mr. Digby Seymour is in possession of the whole 
evidence, and could give us the benefit of a total disclosure of all 
the circumstances of his trial, thereby putting himself right with 
the public — if the facts admit of his doing so— and as, notwith- 
standing occasional promises of such a disclosure, he remains silent, 
the only reasonable conclusion at which we can arrive is, that he 
does not consider the publication of the whole truth likely to 
improve his position. All we can do, under these circumstances, is 
to place before our readers, at one view, the various documents that 
have been made public on the matter, and to collect, as far as 
possible, the scattered gleams of light that have fallen, from time to 
time, on the dark shadows of this remarkable case. We will only 
premise in doing so, that whatever publicity the scandal may now 
have attained, is owing to Mr. Digby Seymour himself, as the 
Benchers had maintained an absolute silence up to the time when 
his speech to his constituents, on the 4th February last, was 
reported in the Times newspaper. This speech was delivered at a 
public meeting, called, we believe, at the instance of Mr. Seymour 
himself; but, provoked, according to his account, by the sinister 
rumours afloat concerning him, and more especially by a placard 
with which the walls of Southampton had been covered, and which 
was signed by a * disappointed elector,' the type, we should imagine, 
of a somewhat numerous class in that flourishing borough. It is 
only fair to Mr. Digby Seymour to give verbatim that portion of his 
speech which relates more particularly to his trial before the 
Benchers." 

Then there is set forth in the article, the speech which, as I 
have told you, Mr. Seymour made when he went down to 
Southampton after the Benchers had given their verdict, and when 
he found the town placarded in the way I have mentioned. Perhaps 
my lord will allow my friend Mr. Keane to read it, 
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Lord Chief Justice Cockbubn : — Certainly. 

Mr. Keane : — " I have been asked whether certain charges were 
not made against me affecting my honour as a gentleman and as a 
professional man — whether those charges were not such as, had 
they been proved, would have insured my being disbarred — whether 
the result was communicated to me in writing — and whether, as 
affecting the honour of a gentleman representing the town and 
county of Southampton, I am prepared to give a copy of the 
decision to the constituency, or to publish it in some manner calcu- 
lated to allow every one connected with the town to see it. Now, 
I answer to the questions of my anonymous interrogator, that the 
printed evidence of everything which took place during an eight 
months' investigation with closed doors, is open for his inspection, 
or for the gratification of his curiosity, at any hour or place he 
chooses to appoint. But I will also say this, that if he expects me 
upon this platform to-night, to endeavour in the compass of a few 
minutes to go over that which occupied so long a time — to parade 
before you, who could not without a full hearing, and without due 
consideration, judge of their merits, the details of this protracted 
inquiry — and to ask you to sit as a Court of Appeal upon the 
judges who were appointed to conduct it, th^n I say, I have not 
come to Southampton to submit to such conditions. Gentlemen, 
I have now been nearly sixteen years at the Bar. I never won a 
laurel, and never obtained a promotion, without a severe and 
arduous struggle. I came among the members of the Northern 
Circuit with that misfortune which my countryman, Grattan, has 
described. I came ' with the curse of Swift upon me.' I was an 
Irishman. I was made, from my earliest time, the mark of a cruel 
and jealous opposition, and a determined effort to keep me down if 
it were possible. But, gentlemen, their efforts failed. Step by step 
I vanquished one difficulty and another, and won by degrees the 
honours which I have received, and the dignities which I hold. 
I obtained a lead at my sessions. I obtained the best Recordership 
but one on the Northern Circuit. I obtained my rank a short time 
ago from two Judges, themselves formerly members of the Northern 
Circuit, of Palatine precedence at Liverpool ; and finally, notwith- 
standing all my traducers — ay, and at the very time when detrac- 
tion was doing its worst, I received the rimk of Her Majesty's 
Counsel, from the hands of the late Lord Chancellor Campbell. 
Gentlemen, I will tell you the high crimes and misdemeanours 
which formed the principal points of the recent inquiry. It was my 
misfortune, or, if my interrogator likes, it was my fault and error 
in judgment, to accept, many years ago, the chair of a company, 
and connect myself, more or less, with commercial speculations in 
London. Gentlemen, the charges, as they are called, which 
were brought against me, arose out of matters, the youngest of 
which is seven years old, and others dated back actually to ten 
years ago. The men who instigated these charges never 
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showed their faces — ^mj real accusers never appeared, but, be- 
giuning with the efforts of a few individuals on mj own Circuit, 
scandals were whispered about, which at last, by some means or 
other, which I have not been able as yet to detect or expose, led 
to the investigation by the Benchers of my Inn. Those charges 
arose out of these bygone and past transactions, and they who alone, 
if the charges were true, had a right or title to complain, were no 
parties to the institution of the inquiry. Gentlemen, without going 
into detail, I tell you this, that foot by foot, and inch by inch, 
I disputed the ground with my assailants. I was, upon fifteen 
different occasions, before the Benchers of my Inn, and I stood 
practically before fifteen different tribunals, because upon no two 
occasions were my judges the same. The examinations were con- 
ducted within closed doors. I would to God they had been con- 
ducted in the broad light of day, and before the face of my consti- 
tuents and the country ; they were conducted by men sitting down 
after dinner, varying in their numbers and attendance, and some- 
times postponing the inquiry upon the most trivial grounds. But, 
gentlemen, whatever feelings were entertained towards me originally, 
there were many among those Benchers, who, I believe, were men 
of the highest honour, imbued with the spirit of justice, and actuated 
by feelings of generosity ; and to them mainly, and to their indig- 
nation at the monstrous wrongs which I was enduring, I believe 
I owe at last the verdict which even my interrogator will not deny 
has been given in my favour. Gentlemen, I do sincerely hope that 
that public which claimed for a supposed lunatic the other day a 
public examination as to his mental capacity — I hope that public 
will declare, sooner or later, that a man holding my rank should 
not be tried in the dark, by a tribunal constituted like that before 
which I have appeared, upon any charges affecting his professional 
conduct or his private character. Gentlemen, I have now only in 
conclusioi^ to tell my * disappointed ' querist, that I have no 
objection on earth, if it pleases those who were my judges, to the 
publication to the world of everything which took place before them. 
I refer my * disappointed elector ' to those Benchers whom he has 
had the impertinence to name ; and I believe, if he makes inquiry 
with the idea that he will gain any material to damage my character, 
he will come away a doubly disappointed elector. No, gentlemen, 
if the truth must be told, mine is a hard lot. When men had ceased 
to strike at my political character — when men had ceased to disown 
my professional claims, they have dared to assail my private honour ; 
but, as I conquered the former, so I have succeeded in discomfiting 
the latter ; and I tell this * disappointed ' one in particular, that if 
he will dare to show his front, and utter in plain language those 
slanders which he has dared to insinuate, I shall make him respon- 
sible before twelve men in a jury-box. Now, gentlemen, I have 
done ; I have gone over the various points, which, fairly or 
unfairly, have been pressed upon your attention, and upon which 

F 2 
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I have come down, though late, to Southampton, in the honest hope 
that I might receive from you a verdict such as would tell at once 
to the public that whatever cruelty I have encountered elsewhere — 
however the dirty fingers of certain members of my own profession 
^have been employed in raking up the scandals of the past for the 
purpose of dragging up something to damage my repute, yet that 
you sympathised with your representative — that you accepted the 
result — that you saw me still the member of an honourable profession, 
in spite of malice, and jealousy, and of political hate — still holding 
the rank which by such hard struggles I attained, and that you 
would, by your determination and by your pronounced opinion to- 
night, trample for ever upon this cruel attempt to call public atten- 
tion to a matter which, hitherto at least, has been confined to a more 
limited circle, and has never yet been brought forth and laid before 
the glare of public day." 

Mr. Lush : — That, gentlemen, is the speech they quote, which 
was made by Mr. Seymour at Southampton. The libel then 
goes on to say : 

" If this speech took the public by surprise, it was read by the 
Bar and the Benchers, though on difierent grounds, with considerable 
astonishment. The Bar were amused to find that the promotion 
of Mr. Bigby Seymour, first to the Becordership of Newcastle, and 
then to the rank of Queen's Counsel, could be quoted as any approval 
of his professional character, when the favour shown him was noto« 
riously the result of negotiations in the division lobby." 

What is that but a direct charge of corruption as a Member of 
Parliament? What is it but saying, "You have bartered your 
votes in the division lobby, and by reason of that you have obtained 
your two appointments" ? I have already told you that the first he 
obtained in the regular course, when he was in such a position as 
fairly entitled him to it, and his vote was given before any vacancy 
in the Recordership was known or even thought of, in favour of 
the Ministry ; and the second appointment was conferred upon him 
in company with many others of my learned friends, and I may say, 
without disparagement to those gentlemen, that Mr. Seymour was as 
much entitled by his practice to that distinction, as any of them 
were. 

" But the Benchers of the Middle Temple were still more amazed 
to read in the columns of the Times that their treatment of Mr. Sey- 
mour had been either unjust in itself, or could form the ground of 
complaint on his part, still less that there was any obstacle to his 
publication of evidence printed at length, forwarded to him by their 
direction, and at the time of his speech lying in his chambers." 

Did the writer of this article know that Mr. Seymour had pub- 
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lished au accoant of this evidence, but dare not circulate it publicly 
because other gentlemen, whose names were referred to in it, had 
given him notice not to do so, though that notice has since been 
withdrawn ? 

" Moreover, the professions of gratitude, tearful we are told, if not 
abject in their nature, with which Mr. Seymour had received the 
intimation of the Bench that they had taken a merciful view of his 
case, and would censure, without disbarring him, formed a strange 
contrast to the loud challenge and fierce denunciations with which 
he alluded to his trial at Southampton." 

The writer puts that in here, when he has in his hand at the 
same moment that which he puts into a subsequent part of the 
libel, Mr. Seymour's protest to the Benchers against what they 
had done ; although he has that in his hand at the time, he represents 
Mr. Seymour's professions of gratitude to have been "tearful, if 
not abject in their nature." 

Lord Chief Justice Cockburn : — I can understand that, prior 
to an intimation being given to Mr. Seymour that the sentence of the 
Benchers is to be limited to censure, he expresses his gratitude; 
and afterwards, when the sentence is pronounced, that is followed 
by a protest. 

Mr. Lush : — Yes, my lord ; that is what is meant. Then the 
writer goes on to say : 

" In order to set the public right on one of these points, at any 
rate, the Under-Treasurer of the Inn was directed to forward the 
subjoined letter to the Editor of the Times, by whom it was pub- 
lished on Saturday the 22nd February. * Sir, — ^I am directed by the 
Masters of the Bench of the Middle Temple to inform you that a 
copy of the Judgment of the Benchers in Mr. Digby Seymour's case, 
and copies of the evidence and proceedings on which it was 
founded, were furnished to Mr. Digby Seymour by the Benchers 
before Mr. Digby Seymour made his address to his constituents at 
Southampton. I am. Sir, your obedient Servant, T. H. Dakyns, 
Under-Treasurer. Treasury Ofiice, Middle Temple, Feb. 21.' " 

Mr. Seymour says to his constituents : " I tell the disappointed 
elector that, if he will come to my chambers, he may see the whole 
of the evidence at any time." But then they say, Mr. Seymour 
ought to have published it. His answer to that is : 'I had notice 
from persons whose names are mentioned in the proceedings, not to 
publish ; but the evidence is now at my chambers, and if you choose 
to come there and see it, you may read every line of it." The 
writer of this article, however, makes it appear that Mr. Seymour 
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had denied that he had it ; and then, on the 24th, this letter was 
written by Mr. Seymour to the Editor of the Times^ to contra- 
dict that false impression. 

" Sir, — With reference to a letter in the Times of to-day, signed 
T. Dakyns, and stating that a copy of the proceedings before the 
Benchers of the Middle Temple was furnished to me before I 
addressed my constituents at Southampton, I beg to refer you to the 
report of my speech in your columns, which contains the following 
paragraph ; * Now, I answer to the questions of my anonymous inter- 
rogator, that the printed evidence of everything which took place 
during an eight months' investigation, with closed doors, is open for 
his inspection, or for the gratification of his curiosity, at any hour 
or place he chooses to appoint/" 

Then the writer of this article goes on : 

" The above letter, like some others from the pen of Mr. Digby 
Seymour, curiously avoids the real question at issue. The point 
is not whether an 'anonymous interrogator' has been offered an 
inspection of the evidence, but whether Mr. Digby Seymour has 
not had, for some time past, the means afforded him of giving 
the fullest publicity to the facts alleged against him, and whether 
(in spite of his vehement asseverations of injured innocence, and 
desire for publication) he has not judged it more prudent to keep 
those facts concealed." 

Now, really, after he had said to the people at Southampton, " The 
evidence is all at my chambers, and you are quite welcome to come 
and see it at any time you please," to charge him with avoiding 
the real question at issue, and with having intimated that he 
had not the means afforded to him of giving the fullest publicity 
to the facts alleged against him, shows certainly what the 
animus of this writer is, who will not look with favour on any single 
act of Mr. Seymour's conduct. Then the writer goes on to say: 

"The Benchers, whose whole proceedings in this case have 
been secretive and dilatory to an unfortunate degree, did not 
publish their judgment on Mr. Digby Seymour at the time 
when it was given, being probably swayed by the same merciful 
considerations as induced them to confine that judgment to a censure 
of the delinqueut ; but on the same Saturday on which the letter of 
their Under-Treasurer was dated, the following judgment was 
screened in the Middle Temple Hall, where, as we think, it ought 
to have appeared long before." 

Now comes the reproof which the Benchers pronounce : 

" The Masters of the Bench have carefully considered the volu- 
minous evidence and documents which have been brought before 



Seymour v. Sutterworih. 203 

them, and have come to the conclusion that the charges in the 
cases of ' Parker,' * Coutts,' and * Robertson,' respectively, are not 
proved, and that the charge as to a proposal to hold briefs for an 
attorney, in liquidation of his costs, payable by you, is proved." 

Why, gentlemen, Mr. Seymour admitted it ; he never denied it. 

" The facts and circumstances which are disclosed fully satisfy 
the Masters of the Bench of the necessity for this inquiry, and 
they regret to add that they cannot accompany their intimation to 
you of their decision on the three charges fost named, with any 
declaration that your conduct is not liable to censure; on the 
contrary, they have the painful duty to perform, of stating to you 
that*'they find much worthy of severe condemnation, even on the 
most favourable construction of your actions ; that in Parker's case, 
on your own statement of your conduct, evidence appears of a want 
of open dealing towards and of concealmeut from Mr. Parker. Mr. 
Parker's agreement with you, or your own version of it, was 
inconsistent with your substitution of your credit for the money you 
undertook to add to his own, and with the use of his money for 
any purpose unconnected with the printing scheme. The breach 
of your agreement in these two respects was not communicated 
to Mr. Parker, whose consent alone could have justified the course 
to which you actually resorted. The Masters of the Bench are also 
under the painful necessity of declaring their opinion that the set- 
tlement of Mr. Parker's action, while the charges of fraud included 
in it were, in the opinion of the Bench, not only not withdrawn, 
but were strongly re-asserted, as it was conduct calculated to destroy 
character by exciting suspicions that charges which were iiot 
boldly met could not be gainsayed, was an arrangement to which a 
right-minded man, even in the hour of heavy pecuniary distress, 
would not have submitted. They are compelled to add, that no solid 
ground presents itself on the evidence in justification of the 
affidavit which was made by you for the purpose of postponing the 
trial of the action in question. With respect to Captain Robertson's 
case, there is found in your statements at various times, in relation to 
that case, a want of consistency which indicates some recklessness of 
assertion." 

You will bear in mind, gentlemen, that Mr. Seymour was called 
on, seven years after the transaction, to explain what had occurred 
with reference to a joint-stock company of which he was one of 
the directors. It was with reference to a matter that would 
necessarily involve the investigation of a number of books and 
papers, as to which Mr. Seymour was called on to give an account 
at that distance of time, that the Benchers said : 

" There is found in your statements at various times, in relation to 
that case, a want of consistency, which indicates some recklessness of 
assertion. Your assertion, so often repeated, that you had generously 
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taken upon yourself very large liabilities which did not in any way 
belong to you, as you assert yourself to have been totally uncon- 
nected with, and innocent of, the transaction tenned 'rigging the 
market,' is at yariance with the statement in your letter to Mr. Lefroy, 
that the debt was as much Captain Robertson's as your own. The 
Masters of the Bench are unable to reconcile an act which, according 
to your version of it, would have been one of romantic generosity 
and self-devotion, (scarcely consistent with your duties to others and 
with the reasonable claims of justice,) with other portions of the 
evidenee, and with the ordinary presumptions which arise from your 
conduct, as disclosed throughout these painful transactions." 

That, gentlemen, is the reproof which the Benchers thought ^t to 
administer to Mr. Seymour in relation to these three charges, the 
matters to which those charges related not being of a professional, 
but of a purely mercantile character. Those transactions occurred 
at a period when Mr. Seymour was comparatively a young man; and 
at the time when they were investigated by the Benchers, Mr. 
Seymour had ceased for many years to have anything to do with 
them. How many men are there, do you think, in middle life, who, 
if they were called to account for the irregularities of their youth, 
or the period when they had just arrived at manhood ; how many 
men are there who, if they were called to give a strict account of 
their conduct in matters which occurred ten years ago, would be 
able so thoroughly to acquit themselves, as, in the judgment of a 
purely scrupulous mind, to be entitled to go away free from all 
blame ? Who among us would be able to stand the test of such an 
investigation of our conduct when in the heyday of youth, or when 
we first mixed with the excitements of the world ? 

Then the Benchers go on to the fourth charge, which is a charge 
that Mr. Seymour had offered to pay a debt due by him to a 
solicitor, by returning the fees to be received from him. They say : 

" The fourth charge relates to a matter of a different character* 
The Masters of the Bench are glad to find that it is not justified by 
you; but the grounds on which you attempted to palliate your 
conduct are not satisfactory to them. Your proposal was one 
most improper from a barrister to an attorney, and invited a breach 
of duty on the part of the attorney ; a client would never be likely 
to suspect that his attorney, from secret motives of interest, was 
selecting an advocate for him whom otherwise he might not have 
chosen. It is conduct, therefore, promoting deception, and likely to 
generate suspicion where confidence should prevail. If such a 
practice were tolerated, it would lower the character and honour of 
both branches of the profession, and would be injurious to the 
public, not only by reason of such debasement, but also by its 
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tendency to introduce into, or maintain in, the practice of their 
profession, men more distinguished hy the pliancy of their principles 
than by the gifts of nature improved by an industrious and honest 
pursuit of eminence by honourable means." 

Gentlemen, in every word of that I entirely agree ; but again I 
say that, although it is a matter very proper for the Benchers to 
observe upon when they are sitting to adjudicate on a man's 
professional conduct, it is not a matter which entitles one of the 
public, like the writer of this article, to found upon it the violent 
and malignant charges he has made. It is very well indeed for 
men whose duty it is to protect the honour of the profession, and 
the public, to observe on the impropriety of a step like this, but it is 
very improper for any one of the public to found upon it such a 
libel as this; and again I say, that, although wrong it may be, and 
although wrong it is, looking at it with reference to professional 
propriety, it is, at all events, an honest transaction. 

Then the writer of this libel goes on to say : 

" The above judgment appeared at length in the Times of the 24th 
of February, and on the 25th the following letters and protest, 
forwarded by Mr. Digby Seymour, were published in that Journal." 

Mr. Keane : — This is a letter signed William Bigby Seymour, 
dated " 2, Dr. Johnson's Buildings, Temple, February 24th,'' and 
addressed to^the Editor of the Times: 

" Sir, — The Benchers of the Middle Temple are pursuing to the 
last the same course they adopted towards me from the first. They 
have * screened,' and published their * judgment,' but they thought 
proper to suppress my protest. I appeal to you to supply this signi- 
ficant omission, and request you will publish the documents I enclose. 
There are other grave matters between myself and the Bench, not 
detailed in this protest, which the publication of the whole proceed- 
ings will reveal to the eyes of the profession and the public. I say 
of * the whole proceedings,' because the printed report furnished me 
is not complete. It does not contain all the * evidence ' and * proceed- 
ings ' of the tenth meeting. It does not contain the whole of the 
documentary evidence put in by myself, or my counsel, Mr. Lush, 
Q.C. It does not contain the names of the Benchers who voted for 
or against the various portions of this * judgment.' This is no 
longer a case for any half publicity. I am now, by the very act of 
the Benchers themselves, entitled to have what I demand — the 
whole truth made known, uugarbled, and unabridged." 

Then there is this postscript : 

** To obviate the possibility of any misapprehension, I ought to 
add that, when I offered for inspection, by any interrogator, at 
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Southampton, ' the printed evidence of eyerjthing which took place/ 
Ij of course, meant the printed eyidence so far as it had been sup- 
plied to me." 

There is then a letter addressed by Mr. Seymour on the 3rd of Feb- 
ruary, 1862, 

" To the Hon. the Treasurer and Masters of the Bench of the 
Middle Temple. — Gentlemen, now that I have had an opportunity 
of perusing the observations which have been embodied with 
your decision, and of a copy of which I have to acknowledge 
the receipt, I cannot refrain from expressing my astonishment 
at their severity and injustice. In the first phice, I do not know, 
nor have you pointed out, what version I have given of the 
transaction with Mr. Parker, inconsistent with my perfect right 
to act as I did with regard to the £500 I received from him. From 
first to last, my statement has been, and still most solemnly is, that 
Mr. Parker paid the £500 in consideration of becoming partner 
with me in one-half of my interest under the agreement with 
Captain Greene, an interest vested in me conditionally on my 
undertaking to spend £1,000 in forming a company. Having 
signed a contract with Captain Greene, the only duty that devolved 
on me was to expend £1,000 for the foregoing purpose, a duty 
which I honestly set about, and did, in fact, to a great extent 
discharge, but in the fulfilment of which I was mainly defeated 
by Mr. Parker's change of mind, and by the estrangement his 
clerk succeeded in producing between Captain Greene and me. The 
charge of concealment, and of unjustifiably using the money without 
Mr. Parker's consent, must fall to the ground if the foregoing 
proposition be admitted. With reference to the withdrawal of the 
pleas in Mr. Parker's action, I must remind you that I acted 
with the full approval of my legal advisers, (one of them a 
most eminent member of the Bar,) of my father-in-law, and of 
my wife; that I was distinctly told by Mr. Bennett, that Mr. 
Justice Wightman suggested the termination of the affair, to which 
alone I believed I was acceding; and that, besides the express 
evidence before you as to the unqualified declaration by Mf. 
WooUett, on Mr. Parker's behalf, that every imputation of fraud 
was withdrawn, you have the subsequent correspondence between 
Mr. Parker and myself, and the important evidence afforded by 
the entry of the judgment in the cause. I may here observe that 
so confident did I, and, I may add, Mr. Lush, feel that the 
Bench would have pronounced an unqualified judgment of acquittal, 
that I forbore applying to you to hear upon this point further 
oral and documentary evidence, which, after the meeting of December 
2nd, I was, for the first time, placed in a position to adduce. 
The observation as to my affidavit, I think would never have been 
made, if it had been borne in mind that Mr. Hudson was in 
India at the time, and that I had obvious grounds to believe 
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he would hare given more important evidence than, after the 
lapse of time, he was, in fact, able to do. Let me, in passing, 
remark here that Mr. Hudson's very caution in his evidence in 
Parker's case should fairly entitle him to greater consideration when 
he speaks positively on other matters with which his 
mind was naturally more familiar. In reference to Captain 
Robertson's case, I am charged with want of consistency in my 
statements, indicating * recklessness of assertion.' The only instance 
pointed out upon which this grave charge is left to rest, is one which, 
I submit, does not in the remotest degree justify the observation. 
It is said that the expression in my letter to Mr. Lefttjy, 'as 
much Captain Robertson's debt as my own,' is at variance with 
my assertion of non-complicity in the Waller rig; but, in the 
first place, the letter containing that expression was written more 
tiian a year after *the rig' occurred, to a gentlemen who was 
hot concerned to know the exact relation in which his client 
and I stood regarding it: and, secondly, what was the debt I 
was writing about? It was a debt originally contracted by Mr. 
Heneage, on which he alone was legally liable to Mr. Helps. Captain 
Robertson was only bound in honour to assist in meeting it ; because 
he was one of a number who engaged in a common operation 
for a common purpose. I, too, was only bound in honour to 
meet it, because I took upon myself that liability and others to 
an enormous wnount, believing that the brokers acted in the 
honest, but false impression, that I sanctioned the act of the 
Board of which I was chairman, and indulging in the sanguine hope 
that the ultimate success of the company itself might reimburse me, 
or, at the least, diminish the amount of my loss. In this sense, and 
in this sense only, was the expression used, and to put any other 
sense upon it, in the face of the positive evidence given the 
other way, and of the original documents which formed the 
basis of the agreement between the directors and Lakeman, which is 
unsigned by me, and to which I was no party, seems to me to 
justify the remark that, to the last, every presumption has been 
made against me by the Bench. You go on to express your doubts 
as to my capability of doing an act in February, 1853, amounting to 
what you are pleased to designate as one of * romantic generosity.' 
If you had given me notice of your intention to pass judgment on a 
matter which was only incidentally introduced to your attention, 
I could have produced nearly all the broker's notes, of which 
I took possession at the time, with other documentary evidence ; and 
I could have called a number of witnesses to place my conduct 
beyond the possibility of an unfavourable construction. One piece of 
evidence, by way of example, I will venture here to cite. You will 
remember the name of Mr. Mercer Murray as having been frequently 
referred to in the course of the inquiry. He kept the key of the tin 
box in which Captain Robertson placed his securities on the 
Saturday, and his hands, if I mistake not, took them out and 
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delivered them to Mr. Heneage on the Monday. No man knows 
l)etter, or so well as he, all the history of the transactions in Waller 
shares. Although I had no communication with him since February, 
1853, and though we parted then under the circumstances I have 
described, I believed he would do me justice if called as a witness ; 
and accordingly^ during the last vacation, I tried, but in vain, to 
procure his presence in England for that purpose. In a letter, 
however, from him to me, And bearing date * Hotel de Rome, Vichy, 
L'Allier, France, August 10th, 1861,' he begins by observing : 
* Yours of the 8th instant only reached me here this morning from 
Boulogne, and my first feeling was indignation at the falseness of 
the accusations against you.' He then adds, 'If ever a man 
deserved a crown of martyrdom, you were most justly entitled to it 
for the unparalleled exertions you made to prevent any dishonour 
attaching to the Cpmpa^y ; ' and he says further on, ' I, for one, can 
never cease to feel grateful to you for your self-immolation, that no 
breath of scandal should ever justly attach to any one at the Board.' 
A harsh and wounding suggestion, that I could not be so generous, 
is the return I get from my own profession. A ' crown of martyr- 
dom' for an act of self-immolation is the award of Mr. Mercer 
Murray. Upon the last paragraph of your * judgment' I wish 
simply to say, I think, having frankly admitted an error, these 
observations might have been spared, the more so as the Bench 
must bear in mind that I was placed, as regarded Mr. Brown, in the 
difficult position in which honesty pointed one way, and etiquette 
another. There is another subject to which I feel bound to call 
your attention. You have held fifteen meetings, and in no single 
instance has your parliament been composed a second time of the 
same members as any previous parliament. In point of fact, there- 
fore, I have been tried before fifteen different tribunals. Your 
numbers have been equally irregular, varying from a maximum of 
eighteen to a minimum of seven. One of your number first attended 
at the fifth meeting, one first at the sixth, two at the ninth, two at 
the tenth, and one at the thirteenth I The following is an analysis 
of the attendance of all the Bench : — Two attended fifteen meetings, 
two attended fourteen, one attended twelve, two attended eleven, 
one attended ten, two attended nine, two attended eight, two 
attended seven, three attended six, two attended five, one attended 
four, two attended three, two attended two, and two attended one. 
Here is certainly a remarkable disregard both of the spirit and 
letter of the wise rule of the society, which requires the attendance 
of the same members on every adjourned hearing of an inquiry into 
an accusation against a barrister. I have no right to penetrate the 
secrets of your chamber, but I confess I should like to know how 
many of those who heard the evidence of Mr. Parker and his 
witnesses, took part, and, if so, what part, in framing or supporting 
the observations made with reference to that case, I appeal to those 
members of the Bench who were present at the third meeting, 
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whether the mode in which the evidence of Mr. Parker especially 
was given, did not strongly impress their minds with the impossi- 
bility of seriously regarding it. The perusal, more or less careful, 
of printed evidence (even were it of the most accurate chai'acter), 
can never supply the place of opinions derived from the hearing of 
the witnesses themselves ; and I cannot help feeling that I have 
been hardly dealt with, if members of the bench who have only 
formed their conclusion upon the printed reports, intermixed 
and confused as the various cases are, have joined in reflections 
which, I firmly believe, would not have been made, or would 
have been greatly modified, had they attended the inquiry with 
greater regularity. It may, of course, be said, that my attention was 
called to this rule, and that I ought, on subsequent occasions, to 
have made objections on the ground of its non-observance ; but my 
attention was not called to this rule till so late as the ninth meeting, 
though it ought to have been mentioned on the second, and it is 
obvious that it would at that time have placed me in a most 
invidious attitude to have appealed to this rule with reference 
to any Bencher I might have objected to. I could not, moreover, 
for a moment have anticipated that members of the Bench who 
had not heard the evidence as to any particular case, would have 
suggested observations, or even joined in a juc^ment, with 
reference to that case, of the fairness of which they were not, 
from this very circumstance, in a proper position to decide. On 
this ground, as well as those I have before specified, I beg to enter 
my solemn protest against that part of your judgment which contains 
the observations of which I complain, and which, I rejoice to know, 
have not received the unanimous approval of the Bench ; and I 
request that this letter may be recorded along with the judgment." 

To that letter there is this postscript : — 

" The foregoing letter was written before I went down to address 
my constituents at Southampton on Tuesday evening last. The 
meeting was fixed for eight o'clock. I arrived at the terminus at 
twenty minutes to eight. I was then, for the first time, infoimed 
that the walls of the town were posted, and the people, as they went 
to the meeting, were being liberally supplied with a handbill, of 
which I beg to enclose a copy. I ask the Bench whether the pecu- 
liar wording of these four questions, and that so as to convey the 
most unfavourable construction, does not evidence the hand of some 
one who has been acting on information derived not very far from 
their parliament chamber. This, however, is not all. A prominent 
member of the Tory party in Southampton has been going from 
place to place, exhibiting a written document, giving in minute detail 
the result of the voting in your chamber on the various charges, the 
numbers for a verdict of 'Not guilty,' or of *Not proved,' &c. 
Whence has this person been furnished with this information ? By 
what right, and by whom, are facts made known to him which have 
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not been communicated tome? The answer is one I respectfoUj 
leave the Bench to supply." 

That is followed by a letter from the Under-Treasurer of the 
Middle Temple, dated February 15th, 1862. 

"Sir, — I am desired to acknowledge the receipt of your letter of 
February 3rd, 1862, addressed to the Treasurer and Masters of 
the Bench of the Middle Temple, and to say that it has been laid 
before the Bench." 

Mr. Lush: — ^You will observe, therefore, that when the writer sat 
down to write this very article, he had not merely the fact before 
him that the Benchers had found the charges against Mr. Seymour 
not proved, but he had also before him Mr. Seymour's full explana- 
tion of it all in the protest which has just been read, and yet he has 
ventured to call Mr. Seymour " the most unblushing of swindlers," 
one of the law's blackest sheep, a person " enriched with a power 
of impudence and fertility in fraud which defy all description." 
These are the data on which the writer of this article has ventured 
to use such words, he having before him at the very time Mr. Sey- 
mour's protest, and the fact that the Benchers had ignored the 
charges which had been made against him. Then the writer of this 
article goes on to say: 

" It is not our intention to enter into any consideration of the 
specific charges brought against Mr. Digby Seymour, because, 
like the rest of the public, we are not yet in possession of the 
means for deciding on them impartially with a full knowledge of 
the facts. But when we consider that we have, on the one hand, the 
deliberate opinion of a number of honourable and distinguished men, 
who have gone fully into the case, and on the other the bare asser- 
tion of innocence by an interested person, who declines to take the 
plain course of publishing a complete statement of the circumstances, 
and that person one who publicly stated that the Benchers had 
given a verdict in his favour, when he held their condemnation in 
his hands — we cannot hesitate for a moment as to the verdict we 
must pronounce." 

Mr. Seymour had stated, and had stated truly to his constituents 
at Southampton, that the Benchers had acquitted him of the charges 
which had been made against him ; but this person says, " You 
held your condemnation in your hand at that very time," which 
would lead any reader to suppose that he held in his hand at that 
very time a verdict against him, and he says, " I will take upon 
myself to say that you were guilty of them all." 

LoBD Chief Justice Cockburn : — No; Mr. Seymour protested 
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against the censure ; so far as the verdict was one of acquittal, Mr. 
Seymour would not, of course, protest against that ; but he protested 
against the censure; and then the writer of this article says: 
"Considering who the persons are who pronounced the censure, 
and that it is the man against whom the censure is pronounced who 
is appealing against it, we have no hesitation as to the judgment we 
should pronounce." I think that is the fair construction to put 
upon it. 

Mr. Lush : — I certainly should have read it in this way, " We 
have no doubt as to the verdict we should pronounce, that verdict 
being a verdict that you were guilty." 

Lord Chief Justice Cockburn: — That is a matter for the 
jury; I must say, that on reading it, that is not how it strikes me. 

Mr. Lush: — I am much obliged to your lordship. I do not 
desire to put upon one single word a meaning that it does not 
fairly bear. Then the writer goes on in this way : 

" Until Mr. Digby Seymour has shown to the public, by a full 
and ungarbled publication of the evidence given before the Benchers, 
that their judgment was unjust, we must continue to believe that 
it was delivered in accordance with the truth, and that the censure 
therein was merited." 

Lord Chief Justice Cockburn : — " The censure." 
Mr. Lush : — ^Yes, my lord. ' That shows that your lordship's 
view was the correct one. 

"Nor is our conviction in the slightest degree shaken by Mr. 
Seymour's claim to a crown • of martyrdom, or by his continually 
repeated and never redeemed promise, of placing himself right 
before the world by a public vindication. The last time he had 
recourse to this expedient, now thoroughly worn out, was on the 
4th of April last, in a leiter to the Times which we extract here." 

Then he sets out the letter to the Times ^ which is in these terms : 

" Sir, — A statement appeared in the leading columns of one of your 
contemporaries of this day which is calculated, if not contradicted, 
to obtain a wide publicity, and to prejudice me most seriously. 
That statement is, that I have been expelled from the Bar of the 
Northern Circuit, having first been found * wholly guilty' of the 
charges of which the same authority afterwards states that the 
Benchers found me * half guilty.' I was most anxious at once, in my 
place in Parliament, to call attention to the paper in question, but I 
am told, on the highest authority, that the matter of the article was 
not such as to enable me to treat it as a breach of privilege. I have 
therefore placed the matter in the hands of my solicitor. I hope, 
however, you will permit me to say that the statement is utterly 
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false. I have not been found guilty by my Circuit of any one of 
the charges which were brought before the Benchers, nor have 
I been * expelled from the Bar of the Northern Circuit,' a Circuit 
on which I hope long to continue to practise. All that has really 
occurred, both before the Benchers and on my Circuit, will, as soon 
as I can possibly do so, be placed before the public, who will then 
be in a position to judge between me and my accusers, and to form 
an estimate of my conduct and their motives." 

Then the article goes on: 

^'The statement which appeared in the newspaper referred to 
by Mr. Seymour was certainly incorrect. Mr. Digby Seymour 
has not been expelled from the Northern Circuit, because there is 
no power residing in any quarter to expel him therefrom, as long as 
by the grace of the Middle Temple Benchers he may continue 
a member of the Bar. But can he deny, will he deny, that the Bar 
Mess of the Northern Circuit have relieved themselves of his com- 
panionship, by a resolution passed at a Circuit Court during the last 
Spring Assizes ? We cannot believe that such a determination was 
arrived at without a fair, and even searching inquiry, into the charges 
brought against Mr, Digby Seymour." 

Now, gentlemen, just observe what this is: — Somebody had 
written in the Times that Mr. Digby Seymour had been expelled 
from the Bar of the Northern Circuit, having been found wholly 
guilty there of the charges of which the Benchers had found him 
only half guilty. Anybody reading this passage would suppose that 
Mr. Seymour was no longer a member of the Northern Circuit. 
Mr. Seymour writes, *' I have not been expelled from the Circuit : I 
am still there ; and as to their having found me guilty, they have 
done no such thing ;" — the fact beiug that, while this proceeding 
was pending before the Benchers, the gentlemen of the Northern 
Circuit met and came to a resolution that Mr. Seymour was not to 
be a member of the Bar Mess, but they did not find that the charges 
which had been made against him had been proved. That they 
came to a resolution to exclude him from the Bar Mess is one of the 
matters that Mr. Seymour felt hurt at, but that is not a matter that 
would justify this writer in pinning upon it, as he has, these scan- 
dalous imputations. 

Then the article goes on to say : 

'^ We observe that in the last epistle the writer expresses some 
regret that the editor who fell into this (to a layman) very natural 
mistake, had not violated the privilege of Pai'liament thereby, and 
thus afforded to Mr. Digby Seymour the opportunity of laying the 
whole matter before the House. But why wait for a breach of 
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privilege ? Honourable members have, before now, become the sub- 
jects of uDJust suspicions, and have thereupon themselves moved 
the House for the appointment of a select committee of inquiry, with 
the full conviction that they would thus clear their scutcheons of blot. 
If Mr. Seymour be indeed enrolled, as he assures us, among the army 
of martyrs, why does he not take the same simple and straightfor- 
ward course ? Or if his native modesty prevents him from obtruding 
himself on Parliament, why should not some other M.P. clear the 
character of the House by moving for such a committee, and insti- 
tuting such an inquiry ? By all means let us have some investi- 
gation ; let the chairman of the committee send for books, persons 
and papers ; let the members sift the whole matter to the bottom, and 
when Mr. Digby Seymour has come out of the scrutiny, not merely 
as white as wool, but with refulgent crown of martyrdom to boot, let 
the House at once abolish the Benchers — ^and the Bar, too, if it lists 
— and let it further transmit the sufferer's claims to the canonizing 
council which is shortly to assemble under his Holiness, in order 
that St. Seymour of Sunderland and Southampton may be duly 
added to the calendar. Let it not be supposed, however, that we 
are prepared to record any approval of the conduct of the Benchers. 
We have not the slightest doubt that they acted in this painful 
business with perfect integrity, and with the best intentions ; but it 
is impossible to acquit them of foolishness and error. In the first 
place, we are clearly of opinion that if they considered Mr. Digby 
Sejnotiour guilty of even one of the charges [brought against him, 
(and they admit that they did so,) they were bound to have dis- 
barred him." 

This writer is angry with the Benchers of the Middle Temple 
because they did not disbar him for that one matter which he 
admitted — for having acted honestly towards a solicitor to whom 
he was indebted, by sayiug, " I have no means with which to pay 
you, but I am willing to pay you in the only way in which it is in 
my power to do so, by returning you the fees you give me." The 
animus of this writer leads him to say that Mr. Seymour ought to 
be disbarred for that. 

Then the article proceeds: 

"Censure, however abjectly received when it was pronounced, 
was no adequate punishment for such an offender. Very recently, 
an unknown member of the Bar has been expelled from its ranks 
for offences certainly not greater than the charge which the Benchers 
say was proved against Mr. Digby Seymour. Is it right the 
public should suppose that while the whole severity of power is 
brought to bear against the weak, there is a dread of enforcing dis- 
cipline in the case of a member of Parliament and a Queen's Counsel?" 

What is the case to which they allude as one in which a gentie- 
Toi.. XIV. — ^NO. xxvm. Q 
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man bad been expelled from tbe Bar ^^ for offences certainly not 
greater tban tbe cbarge wbich the Bencbers say was proved against 
Mr. Seymour" ? Will my friend explain to wbat case bis client 
alludes? Wbo does be mean has been expelled ? 

"In tbe second place, it is quite clear tbat tbe judgment of tbe 
Bencbers ougbt to bave been screened immediately after it was 
pronounced," (that is, it ought to bave been put up in tbe Hall,) "we 
cannot conceive wbat reason could be given for maintaining secrecy. 
And, thirdly, we are strongly of opinion tbat when Mr. Seymour 
challenged the publication of the evidence, it should at once bave 
been given to tbe world. The honour of tbe Bar, and tbe dignity of 
tbe Bench demanded such a course, and we deeply regret tbat ill- 
advised counsels to the contrary bave prevailed in tbe parliament 
chamber of the Inn. We cannot, however, concur in tbe idea that 
investigations before tbe Bencbers into the conduct of every accused 
member of the Bar should necessarily be held in public. Tbe 
adoption of such a rule would, we think, be a great evil. Tbe 
jurisdiction of the Bench is exercised in wbat has been justly termed 
a domestic forum, and tbe nature of such a tribunal is essentially 
different from tbat of an ordinary court of law. To parade questions 
of etiquette, and even of morality, before the public, would be often 
unjust to tbe accused, and would add no security to tbe discipline of 
tbe profession. But we are alive to tbe mischief occasionally pro- 
duced by tbe present practice, especially when an unscrupulous man 
makes capital out of the very privacy which has alone saved him 
from utter ruin." 

Here the writer says, in effect, tbat tbe Bencbers did right in not 
having this investigation public, while he at the same time gives to 
tbe public, not tbe evidence enabling them to judge for themselves, 
but his own verdict that Mr. Seymour ougbt no longer to be a 
member of tbe Bar. Then tbe writer says : 

" Perhaps it would be well to give to tbe accused in all cases the 
option of a public bearing." 

Then tbe last paragraph in tbe article is : 

" In tbe proposal which has been made for a conjoint committee 
or council of tbe four Inns, to conduct inquiries of this kind, and 
to administer tbe discipline of tbe Bar, we most entirely concur. 
Such a measure would re-assure tbe public as well as tbe profession, 
i^nd have a good moral effect ; and as tbe institution of such a body 
^ould be only following up tbe precedent already set by tbe esta- 
blishment of tbe council of legal education, which has worked admir- 
ably, we may hope that tbe Bencbers will see tbe wisdom and 
expediency of making this step in advance without any ftirtber 
delay." 
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Tliat, gentlemen, is the whole of the article of which Mr. Seymour 
complaina. Just observe what it is. The character of a man at the 
bar is of course his fortune. Mi*. Seymour had gone through the 
ordeal, painful enough to anybody, of answering charges, not of pro- 
fessional misconduct, but charges as to his conduct in other matters 
which had occurred years and years before. There had been an in- 
•quiry gone into which had occupied nearly, if not quite, eight 
months ; he had been subjected to a very severe censure from the 
Benchers, though they did find that the charges which had been 
made against him were not proved, except in the one instance to 
which I have adverted, and after having gone through this ordeal, 
and after having been thus acquitted, the writer of this article takes 
upon himself, not to tell the world what the evidence was upon 
which the Benchers came to the conclusion at which they arrived, 
but to say in effect, "Although you (Mr. Seymour) have been 
acquitted you ought not to remain any longer a member of the Bar ; 
you are one of the second class of Irishmen we have spoken of : — 
* The Irish blackguard, swaggering, foul-mouthed, and shameless; 
the most insolent of upstarts, the most unblushing of swindlers ;* 
•'one of the blackest sheep of the law;' enriched with a power of 
impudence and a fertility in fraud which defy all description," 
What justification can there be for that ? The writer shelters him- 
self under the name of the publisher, and will not disclose himself; 
but having got Mr. Seymour's explanation and protest before him, 
he dares to write this article and to have it printed in a book which 
will remain upon the shelves of libraries as long as law* libraries 
last, as a record against Mr. Seymour. But that is not all ; very 
often these books, when a death has taken place, find their way to 
the bookstalls in the Metropolis; and for all time to come, in every 
law library, in every club, at bookstalls and in other places, this 
article will remain as a permanent indictment against Mr. Seymour, 
although, after undergoing the painful ordeal to which he was sub- 
jected, he was acquitted by the Benchers of the Middle Temple. 
Do not let it be supposed that I mean to complain of the manner in 
which that learned body did the duty they had to perform; but it is 
nevertheless hard upon Mr. Seymour that he should have been 
oalled on when that step in advance was obtained by him, which 
•every man in the profession looks for sooner or later, to have charges 
raked up against him which must have been known seven or eight 
jears before. Mr. Seymour brings his action ; a letter is written ta 
Mr. Butterworth on the part of Mr. Seymour, and the only answer 
that is given to that letter is a reference to Mr. Butterworth'* 

Q2 
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solicitor. There is no offer of an apology, or retractation, or anything 
of the sort. .The mjsterions person who is behind Mr. Butter worth 
does not wish to do anything of the kind. He does not apologise 
and when he is challenged he shrinks from putting on the record a 
plea of justification. Whoever he may be, he felt it necessary to tell 
the public, or the profession, why he did not justify the libel. Let 
us see what reason he gives in the next number of his Magazine, for 
not justifying it. Mr. Seymour, in his declaration sets out, I be- 
lieve, the whole of the libel, and says, " I charge you with having 
meant to say of me that I am a * black sheep of the law,' *an Irish 
blackguard, swaggering, foul-mouthed, and shameless — the most in- 
solent of upstarts, the most unblushing of swindlers ; ' ^ enriched 
with a power of impudence and a fertility in fraud which defy all 
description.' " Nobody can doubt that the defendant could sustain a 
plea of justification if he could prove that Mr. Seymour was what 
he there describes him to be. Now what is the writer's apology for 
not having pleaded a justification ? In the very next number of this 
periodical, which was published in August, we find this : 

" Mr. Digby Seymour has thought fit to commence legal proceed- 
ings against the Law Magazine in consequence of the article which 
appeared in our last number. During the whole period of the 
existence of this Magazine, it has commanded, we believe, the 
respect and confidence of the profession," (so much the deeper is the 
sting contained in the libel,) " and Mr. Digby Seymour is only the 
second person who has ever imputed to those who conduct it, or to 
its eminently respectable publishers, that its pages have been made 
the vehifcle of libel. We say the second person, because we are 
aware that Mr. Edwin James, in that appeal to the New York public 
on which we have commented elsewhere, has made a similar imputation 
against us, and attributed to our personal malice and propensity for 
libel no small share of his evil reputation. We are content to leave 
the reclamations of both these gentlemen to the deliberate judgment of 
the Bench, the Bar, and the whole body of the profession ; and we 
shall place the article in question confidently in the hands of a jury, 
as a fair and reasonable comment on notorious facts, written with tha 
same knowledge of the circumstances as the whole public possessed, 
mis-stating nothing, suppressing nothing, and consisting in a great 
degree of materials supplied by Mr. Digby Seymour himself." 

What this writer can have in his head, or what sort of mind he can 
possess, which can bring him to the conclusion that the article he has 
written is ^^ a fair and reasonable comment upon notorious facts," I am 
at a loss to know. Can it be said that when a man is called a *' black- 
guard," when it is said that he is unfit to be at the bar, that he is a 
a " black sheep of the law," that he is *^ the most unblushing of 
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swindlers," and "enriched with a power of impudence and a fertility 
in fraud which defy all description," that those are notorious facts ? 
What are the facts ? Why, that Mr. Seymour, about seven years 
after the transactions in question had occurred, was summoned before 
the Benchers of his own Inn on charges which the Benchers, after 
investigation, found were not proved, but with respect to which they 
administered a reproof to him, against which he protested; and upon 
that the writer of this article thinks fit to apply to him language 
such as that which you have heard, charges him also with having 
bought his rank by corruption as a member of Parliament, and then 
urges before you that what he has said is nothing more than a justifi- 
able comment upon notorious facts. Observe, too, how the writer puts 
Mr. Seymour side by side with other persons whose names are 
mentioned or who are referred to in this article. I do not know 
whether my friend is instructed now to contend that this article is not 
a libel, that it is not defamatory of Mr. Seymour at all, and that he 
had a perfect right to publish it. K he should be, I think you will 
come to a different conclusion. Then they go on to say : 

" We should hardly have thought the matter worth any notice in 
these pages, had it not been for the statements recently made by 
Mr. Digby Seymour, in the House of Commons, and at Southampton, 
in reference to the action he has commenced against our publishers. 
Mr. Seymour has been repeatedly challenged to bring his whole 
^ase by appeal before the Judges, and thus satisfy the public and 
the profession that the charges which have been made against him 
are unfounded." 

Gentlemen, this fact I may state, and I will prove to you, that 
ftose who advised Mr. Seymour, did advise him (whether 
rightly or not is not the question here) that no appeal lay to the 
Jndges. Their opinion was that the visitorial powers of the 
Judges could only be exercised in cases in which a person's status 
as a barrister was afiected by the judgment, and that had Mr. 
Seymour been disbarred, he would have been better off than with 
such a judgment as that which was pronounced by the Benchers, 
because then he could have appealed to the Judges. Those who 
advised Mr. Seymour, whether they advised him rightly or wrongly, 
certainly entertained that opinion. Then they say : 

" This course is the more called for, as Mr. Seymour holds a judicial 
position as Recorder of Newcastle, and it is a thing unheard of in this 
country that any man should exercise the office of a criminal judge, 
in respect to whose character grave imputations remain unrefuted. 
In order, apparently, to avoid the course which we should have 
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supposed any man desirous of vindicating his character would 
have eagerly followed, Mr. Digby Seymour alleges that he has^ 
already taken steps to prove his innocence before a jury ; meaning 
by such steps, the proceedings commenced against the publishers- 
of this Magazine. We must disabuse the public of the idea intended 
to be conveyed by Mr. Digby Seymour. It is not possible that the 
judgment of the Benchers on the transactions of Mr» Digby Seymour 
can be reviewed, or that any definite opinion on those transactions can 
be arrived at, by means of an action for libel against our publishers^ 
We find that the declaration in the action sets out the whole of our 
article, without any specific innuendo as to any portion or sentence ;. 
thus, as every lawyer is aware, practially precluding any other plea 
than that of the general issue. It is clear, therefore, whatever 
he may assert to the contrary, that the object of Mr. Digby Seymour 
in this action is not to challenge proof of any of the specific accusa- 
tions against him ; that it is a proceeding for other reasons against a 
private individual ; and that an investigation on public grounds, 
and in a way to bring out the whole truth, has still to be- 
demanded. We know that we are speaking the opinion of the heads- 
of the profession, when we say* that such an investigation is- 
absolutely necessary to maintain the purity of public justice, and 
the honour of the Bench and Bar. We ought to add, that we- 
have perused a statement of his case drawn out by Mr. Digby 
Seymour, and printed for * private circulation.' The only comment 
we have to make at the present moment is, that, in our opinion, the 
defence does not satisfactorily meet the allegations, although, as 
confessed by the author, it faUs to set out the whole of the evidence 
against him." 

That is worse than all; there is the same virulent spirit mani- 
fested there that is found in the first article. He further says that 
which any lawyer ought to be ashamed of writing-^that you cannot 
plead a justification to this declaration. I never heard such a 
monstrous statement. They say : " You have set out the whole of 
our article without any specific innuendo." Every lawyer know* 
what that means. If a man publishes a libel oiP you and uses terms 
which are ambiguous, and the meaning of which Judges do not 
judicially know, and you do not know without an explanation, you 
then have to put into your declaration an explanation of the mean- 
ing of "those words ; but where the libel itself points to the person, and 
where it is unambiguous as this libel is, where would you find any 
pleader who has practised for an hour say it is necessary to introduce 
the explanation in the declaration in an action for libel ; or if there 
were any difficulty about it, would he not at once go to a Judge in 
Chambers, and ask to have the matter set right by allowing him tO' 
plead a justification ? What he says here is really a mere fiimsy 
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pretence to cover his inability to ju&tify"that which he has asserted. 
He finds he cannot do it ; it is not in his power to prove the truth 
of a single word he has written. Then again, he says: "Mr. Dighy 
Seymour has published now the evidence, or the greater portion of 
the evidence, brought forward against him. We have read it, and 
we do not think that his defence is made out." So that, whereas 
the Benchers themselves, after an investigation which lasted nearly 
eight months, have said that the charges against Mr. Seymour are 
not proved; this writer says, " In my opinion, Mr. Seymour's defence 
is ncft made out." That, T think, proves what I have said before: — 
that the object of thi^ writer has not been to correct any irregularities 
in the Bar, not to promote the public benefit, not to purge any body 
that is supposed to contain unhealthy member^, but to attack Mr. 
Seymour, for some reason or other which is not apparent — to expel 
bim from the profession — ^to do that which the Benchers would not 
do— to hold him up for ever as a person who is unworthy to be 
ranked among the gentlemen of the Bar. 

Lord Chief Justice Cockburn :— Do I understand you to say 
that the evidence before the Benchers Ims now been published? 

Mr. Lush: — ^Yes, my lord. 

Lord Chief Justice Cockburn : — I was not aware of that. 

Mr. Lush : — They say: " We ought to add, that we have perused 
a statement of his case drawn up by Mr. Digby Seymour, and printed 
fot private circulation." 

Lord Chief Justice Cockburn : — ^I understood you to say that 
the evidence had been published. 

Mr. Lush]: — It was published in that way; it was first printed 
for private circulation only, certain parties whose names appeared in 
it having given Mr. Seymour notice not to publish it ; but since 
then, they have withdrawn that notice, and now anybody may have it. 

Lord Cehef Justice Cockburn : — ^I do not know^ that it afiects 
the case at all, but for my personal satisfaction perhaps you will tell 
me^ whether it i^ published in the sense of being publised by a book- 
seiler, so that anybody may go and buy it." 

Mr. Lush :— No, my lord, I think not ; but the restriction as to 
private circulation is withdrawn* 

Lord Chief Justice Cockburn : — So that now Mr. Seymour 
may give it to whom he pleases. 

Mr. Lush : — Yes, my loi'd. 

Lord ChiefJ Justice Cockburn: — When we use the word 
"published," we use it rather in contradistinction to the word 
" circulated." 
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Mr. Lush— The comment here is "We have read it through: 
and, in our opinion, the defence does not meet the allegation." This, 
gentlemen, is the case that I have to present to jou on behalf 
of Mr. Seymour. He has had to go through a most frightful 
ordeal ; in an eight months' investigation he has been called upon 
to answer for and explain his conduct in reference to matters which 
occurred years and years ago— matters unconnected with his pro- 
fession, but long known to those who brought them forward in 
the shape of charges against him — and then some one (whether 
the person who originally made the charges or not I cannot tell) 
iias thought fit to write and publish in this Magazine, which is to be 
the depository of all that concerns the law, an article such as that 
which I have read, charging Mr. Seymour with being a person 
utterly unfit to belong to any society, much less to belong to the 
Bar, where undoubted probity and integrity are most essential. Mr. 
Seymour having advanced in his profession by the regular gradations^ 
and having attained a position which gave him a perfect right 
to calculate on becoming prosperous, if not on making his fortune at 
the Bar, has been met by an attack such as that which has been made 
upon him in the article of which he complains, and when he brings 
his action and challenges the writer or the publisher to prove the 
truth of the charges that havQ been made against him, and takes the 
very first opportunity that is presented to him of having these 
matters inquired into by a jury, he is met simply with a plea of 
not guilty. What do you say to a party who publishes such a libel 
as this and then shrinks from justifying it and proving its truth? 
What damages do you think Mr. Seymour ought to have ? It is 
not that Mr. Seymour wants to put money into his pocket, 
that is not his object in coming before you ; we all know, 
however, that the public look in these cases to the sum the 
jury give as affording an index to the impression made upon 
their minds ; and when the proceedings of this trial come to be 
read, I hope it may be seen that the evil and the antidote go 
together, and that the damages awarded by you have been such as to 
show that in your judgment there yas no reasonable pretence 
for writing this article of which Mr. Seymour justly complains. 

Mr. Kbajtb : — The publications are admitted, my lord. 

Mr. Lush : — ^And the letters. 

Mr. EIeanb: — ^And also the letter to Mr. Butterworth, and his 
answer referring us to his solicitor. 
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William Digby Sbtmour, Esq., Q.C., M.P., sworn, examined 
hj Mr. KfiANB. 

Q. You are the plaintiff? 

A. Yes. 

Q. I believe jou are one of Her Majesty's Counsel, and a Member 
of Parliament for Southampton? 

A. I am. 

Q. Your father was a clergyman of the Established Church in 
Ireland ? 

A. He was. 

Q. You were educated at Trinity College, Dublin ? 

A. I was. 

Q. And graduated with honours ? 

A. Yes. 

Q. You were called to the bar at the age of twenty-three, by tho 
Middle Temple ? 

A. Yes. 

Lord Chief Justice Cockbxtrn: — When were you called to 
the bar ? 

A. In June, 1846. 

Mr. Keane : — Did you practise on the Northern Circuit ? 

A. Yes. 

Q. And went some of the sessions there ? 

A. Yes. Newcastle, Durham, Northumberland, and subsequently, 
Leeds and the East Riding. 

Q. And you had a very large business at those sessions ? 

A. Yes, I may say so. 

Q. And were you entrusted with Crown prosecutions there— or 
with some of them ? ' 

A. Yes. 

Q. In what year were you first elected a Member of Parliament ? 

A. At the genei:al election of 1852 — for Sunderland. 

Q. You were afterwards appointed Recorder of Newcastle-upon- 
Tyne — in what year was that ? 

A. In the beginning of 1854; I say the beginning of 1854, but 
1 would rather say 1854 — for at this moment it escapes my recol- 
lection exactly when it was. 

Q. Do you recollect your first hearing of the vacancy in the Re- 
cordership — ^how long it was before you were appointed ? 

A. At this distance of time, I cannot state how long it was before 
my appointment. 
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Q. Are you in any way able to connect your appointment to the 
Recordership with any vote of your own in Parliament ? 

A. Certainly not ; I know it was said that it had some relation to 
a vote of mine on a public question, but I had voted previously in 
favour of that measure before the Recordership was known to be 
vacant ; and I had addressed my constituents at Sunderland on 
losing my seat, and in answer to a question which was put to me 
publicly, whether I would support that measure, I said ** Yes." At 
that time I had no idea that the Recordership was likely to be 
vacant, and my appointment was never in any way connected with 
political matters. I got a letter from Sir George Hayter. 

Mr. Seejeant Shee : — We cannot have that. 

Mr. Keane : — You were not re-elected for Sunderland, but you 
were afterwards elected for Southampton ? 

A. I was not re-elected for Sunderland. 

Q. Some years afterwards you were elected one of the Members 
for Southampton ? 

A. Yes, in the general election of May, 1859. 

Q. Did you continue to be in extensive business upon the Nor them 
Circuit and in London, in the interval between your resigning the 
seat for Sunderland and being elected for Southampton ? 

A. Certainly; my practice had steadily and considerably increased^ 
both in criminal and in civil business. 

Q. You were appointed Queen's Counsel in the Palatinate of Lan- 
caster ; in what year was, that ? 

A. At the summer assizes of 1860, 1 was called within the bar of 
the County Palatine of Lancaster by Mr. Baron Martin. 

Q. And I believe Baron Wilde was ^the other Judge ? 

A. Yes. 

Lord Chief Justice Cockburn : — When was that ? 

A. At the summer assizes in 1860. 

Mr. Keane : — ^Baron Wilde was the other Judge travelling that 
Circuit, I believe ? 

A. He was ; and the appointment received his express sanction. 

Q. Both those Judges had been formerly with you on the Northern 
Circuit ? 

A. They had. 

Q. Had you, in the spring of 1861, charge of a Bill relating to 
the Admiralty jurisdiction ? 

A. I drew the Bill, and brought it in myself to the House of 
Commons. 

Lord Chief Justice Cockburn : — ^A Bill for what ? 
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A. The last Admiralty Reform Act. 
Mr. Keane : — In the early part of 1861? 
A. Yes. 

Q. Had that Bill passed the House of Commons before you were 
appointed Queen's Counsel generally ? 

A. It had ; it had gone up to the Lords ; it had gone up the pre- 
vious session. 

Q. That Bill passed the Commons ? 

A. It passed the Commons and went up to the Lords, and Lord 
Brougham and Lord Cranworth expressed themselves very strongly 
in its favour. 

Lord Chief Justice Cockburn : — Then it was in the session 
of 1860 ? 

A. In the session of 1860 it passed the Commons, and went up 
too late to pass the Lords. 

Mr. Keane :— In which House was it re-introduced in the session 
of 1861 ? 

A. I gave notice to introduce it in the House of Commons, but I 
received a letter from the late Lord Chancellor Campbell to the 
effect that he approved of the Bill, and I consented to its becoming 
a Grovemment measure, and to its being introduced in the House of 
Lords ; I waived my notice, and the Bill was subsequently passed, 
and is now the law. 

Q. Subsequently to that, did you receive an intimation that you 
would be appointed a Queen's Counsel ? 

A. I received that intimation within a week afterwards. 
Q. And you were appointed in 1861— you have both the letters, 
I believe ? 
A. Yes. 

Q. You were, I believe, appointed when a large number of our 
friends were appointed in the spring of 1861, just before the 
Circuit ? 

A. Yes. That (producing it) is the Chancellor's letter, dated 
February 14th; and that (producing it) is the notification of my 
getting rank, dated February I9th. 

Q. A large number of the Bar were then appointed ? 
A. A large number of the Bar were then appointed,' several of 
them being my contemporaries on the Circuit ; we had been the ses- 
sions together and had fought the battle honourably for many years. 
Q. So far as you know or are aware, was your appointment 
the result of any bargain or of any political pressure emanating from 
you on the part of any person about the House ? 
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A. Certainly there was no bargain ; and as to political pressure, 
I think it would have fallen hardly upon me if I had been passed 
over, considering my legal rank at Liverpool ; I was already Queen's 
Counsel, in effect, for half of my Circuit. 

Lord Chief Justice Cockbubn : — ^You say there was no political 
pressure ? 
A. None whatever, directly or indirectly ; never. 
Mr. Kbane : — Has it ever been conveyed to you, in any way, 
that Lord Campbell expressed any regret at having appointed you 
to be one of Her Majesty's Counsel ? 

A. Until I saw it in that article I never had any reason to 
suppose so. 

Q. I think after that you went down to Southampton and 
referred to some proceedings which had taken place before the 
Benchers of the Middle Temple ? 
A. Yes, after that. 

Q. And you made the address to your constituents, part of 
which is published in the article complained of ? 
A. Yes. 

Q. Was it the fact that you found placards all over the town 
when you got there, referring to those proceedings ? 

A. Yes ; when I got to the railway station there were a great 
number of them there, and they were handed to my friends 
who went to the meeting. There was something also besides 
the placards; there was a written copy of the judgment of 
the Benchers, with the particulars of the voting in the Council Cham- 
ber, and the persons who had voted for and against those condemna- 
tory observations upon me. 

Q. Were they all circulating in Southampton ? 
A. They were all circulating industriously in Southampton. 
Q. It is said that you received the intimation from the Bench of 
their so-called " merciful view" of your case, " with professions of 
gratitude, tear^l, if not abject in their nature." Is there any 
foundation for that ? 

A. That is an entire perversion of what occurred. ' I heard 
the judgment, as we will call it, read over to me when I came into 
ike room; when it was over, I think I can state as nearly as 
possible what I said— certainly I can state the substance of it. 
I said that I thanked the Benchers for their finding with regard 
to the principal charges. I then referred to their observations on 
Bobertson's case ; I said the Benchers had thought proper to twit 
me with what they called " romantic generosity ;" I said that from 
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the hour when that event nnfortunatelj took place, until then, 
instead of being a romance, it had been a millstone round my neck, 
a most unhappy fact ; but that I was as generous as I claimed to be. 
I then referred to Parker's case, and said I had been placed in the 
unhappy position in which I had been placed there because I had 
consented, on account of his illness, to set him free from the 
transaction ; and I added that, although perhaps care had somewhat 
aged mc, I believed I was still the youngest man in that room, 
and that many years would not roll over before they would be 
prepared to admit that they had done injustice to my motives 
and my character. I may have spoken with feeling, but I certainly 
shed no tears. 

Q. You are not conscious of having behaved "abjectly"? 

A. If I acted in an abject spirit I was not conscious of it. 

Q. The protest which has been read, I think you sent in on the 
3rd February, 1862 ; it bears that date ; you sent the protest on tli& 
day it bears date ? 

A. Yes. 

Q. What was the date of the judgment ? 

A. In point of fact, I wrote the protest, and it was copied and 
lying in my chambers before I went to Southampton, and after 
I came back I added the postscript and sent it. 

Q, What was the date of the letter ? 

A. The 24th February, I think. 

Mr. Lush :— The protest is the 3rd. 

A. The judgment was in January. 

Mr. Keanb : — I want to know when you got it ; do you remember 
the date ? 

A. I can tell you if my clerk is in court ; I received it on 
the 23rd January. 

LoBD Chi£f Justice Cockburn : — Received what ? 

A. A copy of the judgment. 

Mr. Keane : — When did you go to Southampton ? 

A. I think it was the 3rd February. 

Q. The date of the protest I see is the 3rd of February. 

A. Then I had come back from Southampton. 

Q. But it had been composed before ? 

A. It had been left in my xjhambers. I had vnritten the 
protest all except the postscript before I went to Southampton, 
and when I came back from Southampton I added the postscript^ 
and sent it. 

Q. What is the date of the postscript ? 
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A. February 6th; I think my speech was delivered on the 
4th February, and I returned on the 5th or 6th. 

Q. I think I did ask you whether there had been any promise of 
a vote by you in respect of a silk gown ? 

A. Certainly not. It was neither proposed nor, I need hardly say, 
was it suggested ; it was neither the one nor the other. 

Lord Chief Justice Cockburn : — ^You were at that time a 
supporter of the Government generally ? 

A. Yes ; I had been previously in the House. 
Mr. Keane : — There is a book which has been published by your . 
authority ; I believe you had notice from certain parties not 
to allow it to be circulated among the public on account of 
their names being mentioned in it ? 

A. Yes, one or two brokers and other gentlemen said they thought 
it might be prejudicial to them, unless the whole matter was before 
the public, to have their names connected with the thing, and they 
asked me in the first instance not to publish it. 

Q. Was that prohibition or request on their part afterwards with- 
drawn ? 

A. Yes ; I pressed so strongly that they should not insist upon it 
that they consented to withdraw it. 
Lord Chief Justice Cockburn : — When was that ? 
A. That was, I think, in the month of April. 
Mr. Keane : — ^And after that you sent copies for private circula- 
tion. 

A. After that was withdrawn I sent copies to nearly all the 
members of the House of Commons of any note or position, to a great 
many members of the House of Lords, and to a great number of the 
Bar. 

Q. And to the clubs ? 

A. I think so. I gave copies, I know, to friends, who said they 
wished them for the clubs. I did not, I know, send them direct to 
the clubs. 

Cross-Examined by Mr. Serjeant Shee. 
Q. I presume I may take it that all these papers which are 
printed in* the article are correctly printed as they appeared in 
ihe Times newspaper ? 
A. Yes, I think so. 

Q. Your speech, your protest, and your letters ? 
A. Yes. 

Q. You joined the Northern Circuit in the year 1846 ? 
A. Yes, very soon after I was called. 
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Q. At that time the leaders of that Circuit {were, I think, my 
learned friend Mr. Knowles, Sir David Dundas, the late Mr. 
Matthew Talbot Baines, and Mr. Martin, afterwards Baron 
Martin ? 

A. I think so; I know I got my red bag from Mr. Talbot 
Baines. 

Q. There were at that time also on the Circuit, I believe, four 
graduates of the university at which you had graduated — ^Mr. 
Crompton, now Mr. Justice Crompton, Mr. Hugh Hill, afterwards 
Mr. Justice Hill, Mr. Martin, now Mr. Baron Martin, and Mr. 
Serjeant Murphy? 

A. I can only speak of my own knowledge with regard to 
Serjeant Murphy ; he was a scholar and an eminent member of the 
University of Dublin. 

Q. Do you not know of the others? 

A. Not of^my own knowledge. I have not the least doubt 
of it if you put the question to me. 

Q. I believe that the members of the Northern Circuit at that 
time were about 207 in number ? 

A. Including the local Bar, I have no doubt of it. I believe now 
they exceed 300. 

Q. Of whom more than a dozen were Irishmen? 

A. I cannot really say that. 

Q. Were there not many Irishmen? 

A. There were several, but I do not know that there were a 
dozen, — ^I should say there were, I dare say there were. 

Q. Baron Martin was one ? 

A. I have no doubt that you put the question having considered it, 
•and I would not like to say there were not a dozen ; but a dozen 
sounds more than come to my recollection. I cannot recollect a 
•dozen, prominent members of the Circuit. 

Q. There were several ? 

A. There were several. There was Mr. Baron Martin, Mr. 
Serjeant Murphy. 

Q. Mr. Hugh Hill, Mr. Seymour Fitzgerald ? 

A. He was not upon the Circuit, I think, when I joined it. 

Q. Yes — you will find him in the Law List for 1846. 

A. Not on the Northern Circuit. There were many men there 
who may have been called and admitted, but who never practised on 
the Circuit ; he certainly never practised to my knowledge. I never 
saw him in court on the Northern Circuit. 

Q. You say that, from the first, you were made a mark on that 
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Circuit of " a cruel and jealous opposition, and a determined effort ta 
keep 70U down if it were possible, because jou were an Irish- 
man"? 

A. Yes. 

Q. Upon your oath is that true ? 

A. I must first answer you with regard to the words " from the 
first." If you ask with reference to the time when I joined the 
Circuity I think, taken with mathematical exactness, my word8> 
convey more than I meant to say, or more than I should be justified 
in saying; but I do say that very early in the course of my practice 
on the Circuit, I was, on the part of certain members of that Circuit, 
made the subject of what I considered a jealous and unfair opposition^ 
and my candidature for Sunderland revealed circumstances and scenes* 
connected with it, that all the Northern Circuit are aware of. 

Q. Is it true that you were made "from the earliest time, the 
mark of a cruel and jealous opposition, and a determined effort to 
keep you down, if it were possible," because you were an Irishman ? 

A. On the part of some members of the Northern Circuit, and 
taking its date from the time when I began to take a prominent 
position on my Circuit, I consider myself justified in saying so. 

Q. Then it is not true that from the " earliest time" it was so ? 

A. You put the word " from the first :" — " from the earliest time," 
yes ; but not " from the first." I only correct the words which you 
used, " from the very first." 

Q. You say here, " I came among the members of the Northern 
Circuit with that misfortune which my countryman Grattan has^ 
described ; I came ' with the curse of Swift upon me :' I was an 
Irishman. I was made, from my earliest time, the mark of a cruel 
and jealous opposition, and a determined effort to keep me down, if it 
were possible." Will you undertake to say that that is true ? 

A. I undertake to say there was sufficient to justify that state- 
ment being made by me. It is one thing, Serjeant Shee, to utter 
in the heat of a public meeting a sentiment which you pick out,, 
like that which you have now read, and it is another thing when 
you call upon me on my oath to say whether, having regard to 
the exact words I am reported to have used, I will pledge myself to 
them. I say this — upon oath, I had sufficient facts and had looked back 
at sufficient conduct on the part of some members of my Circuit to- 
justify me in attributing it to that source, for I had no other, and I 
knew of no other to which to refer it. 

Q. You say " on the part of some members" ? 

A. Yes. 
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Q. Is not this an imputation upon the body, and was it not meant^ 
when you said it at Southampton, as an imputation upon the body 
of the Northern Circuit ? 

A. Well, the body of the Northern Circuit, like other bodies, are 
often guided by the will of perhaps a few who may have more influ- 
ence than others, and may tone very much the conduct of the 
juniors. Juniors do not like to giye offence to seniors, and go very 
much along with them. When I first started politically for Sunder- 
land, in 1852— 

Lord Chief Justice Cockbubn : — Do not let us go into that ; — 
the question is, whether you intended to convey by that general 
language an imputation on the whole body of the Northern Circuit ? 

A. My lord, I meant to convey that I had been the subject of 
what I considered unfair representation and jealousy on the part of 
members of the Circuit, which I thought had not been sufficiently 
condemned in certain instances by the body, and which I could refer 
to nothing else but the fact of my being an Irishman. 

Mr. Sebjbant Shee : — Then this statement was not true ? 

A. My statement was substantially true. 

Q. That you had been made the mark, '^ from your earliest time, 
of a cruel and jealous opposition, and a determined effort to keep 
you down, if it were possible," because you were an Irishman ? 

A. Well ; if every word spoken by you or by me were taken 
down by the plummet and were read with mathematical accuracy, it 
might be capable of being observed upon. 

Q. Pardon me — 

A. In the mathematical sense of those words they convey more 
than I meant them to convey. 

Q. In plain common sense — do they not convey a most dis- 
graceful imputation upon the body of the Bar of the Northern 
Circuit ? 

A. They convey a complaint on my part. I was stung, and 
spoke under the feelings of the moment. 

Q. Do they not convey, and did you not mean them to convey, 
that the body of the Northern Circuit had been influenced towards 
you by feelings unworthy of men of honour and gentlemen ? 

A. I meant to convey that such feelings had operated against me 
on the Circuit. 

Q. Now, was it true of the body of the Circuit ? 

A. In the sense in which I then expressed it, and in which I 
meant it, it was true. 

Q. Were not the leaders of the Circuit — ^at all events, when you 
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first joined it— entirely free from any such feeling as far as you 
were concerned ? 

A. So long as the leaders were not taken from those with whom 
I was brought more immediately in professional contact ; so far as 
ihe leaders were concerned, I can have no complaint against thenu 

Q. Then it was not when you first joined ? 

Mr. Lush : — He has not said so. 
. Mr. Sbbjeant Shbe : — From the earliest moment ? 

A. No. 
. Q. I do not wish to misrepresent you ; you say, " I was made from 
my earliest time," that is, time on the Northern Circuit ? 
' Mr. Lush : — He says not. 

Mr. Serjeant Shee : — ^Is not that what you meant ? 

A. I of course spoke looking back over a lapse of years. I did 
not mean to say from the time I first joined the Circuit ; I did 
mean from the time when I began to take an active position on the 
Circuit, and more especially when I began to get into business, and 
made myself politically obnoxious to some members of the Circuit. 

Q. Do you mean to say you meant to represent that from the 
time you got business you were '^ the mark of a cruel and jealous 
opposition " because you were an Irishman ? 

A. I mean to say that I was made, as long back as I can recollect, 
from no other motive or cause that I am aware of, the butt of insinu- 
ations and of jokes and ridicule — for instance, jokes at the grand 
court, and in other instances, by men who were under the influence 
of the leaders of the Circuit ; if you press me for my reasons, I must 
give them to you. 

Q. Jokes at the grand court ? I have been made great fun of 
myself there ! 

LoBD Chief Justice Cockbubn : — There are always jokes there. 

A. Pardon me, my lord ; but jokes that cut at character are gene- 
rally presumed to be absent from such places ; and in my case they 
were singularly present, as the records of the Circuit will show. 

Mr. Sebjeant Shee : — Am I to understand that when you ut- 
tered these words, you did mean to impute to the Circuit dishonour- 
able and disgraceful conduct towards you because you were an 
Irishman? 

A. If you mean — did I impute it to the body of the Northern 
Circuit — ^I did not. There are on that Circuit as honourable men as 
ever breathed, or ever belonged to any profession, and I believe that 
I have on that Circuit as warm and generous friends as ever existed 5 
to accuse the whole Circuit, therefore, I did not mean, and if my 



Seymour v. Butterworth. 231 

words convey so severe an attack on the whole body of the Northern 
Cu-cuit, I bitterly regret it. I had before my mind then the recol- 
lection of conduct which I thought the Circuit had not, as a body, 
sufficiently condemned— if they had not too long encouraged. 

Q. Had your conduct been before the Circuit at all as a matter of 
inquiry when you made this speech ? We find that it was after- 
wards the subject of an inquiry before a committee of the Bar of the 
Northern Circuit. 

A. Yes, I think so— when I^made the speech at Southampton. 

Q. Had it? 

A. Certainly. Yes, it had. 

Q. I believe the transactions which were the subject of inquiry 
before the Benchers of your Inn, and afterwards before the com- 
mittee of your Circuit, occurred in 1853-4 and 1855, did they not? 

A. 1852-3. Yes. 1853-4 and 1855. 

Q. After you became a Member of Parliament ? 

A. After I became a Member of Parliament. Did you say mat- 
ters that were the subject of inquiry before my Circuit ? 

Q. Before the Benchers and before a committee of your Circuit? 

A. The only question before the committee of my Circuit was as 
to the circumstances under which I had consented to give judgment 
in an action which was brought against me by Mr. Parker, in which 
I had the benefit of eminent advice. 

Q. The only case that was brought before the committee of your 
Circuit was what is called Parker's case ? 

A. The settlement of that action ; not the case, but the settle- 
ment of that action. It was brought before them. The case was 
never tried, because, after the report by the Benchers, the committee 
broke up without allowing me to call witnesses. They heard my 
-statement; I implored them to give me a week to finish my case, but 
they would not do so, and they reported against me, hostilely, without 
allowing me to conclude my case. They heard three gentlemen 
against me, two of whom gave evidence behind my back, and they 
would not allow me to call my witnesses. Mr. Forsyth, Mr. 
Serjeant Wheeler, and other gentlemen of the Northern Circuit 
implored the committee not to go on until I had completed my case^ 
and thirty members of the Northern Circuit reftised to vote for my 
'expulsion from the mess ; which was done upon that report. 

Q. Was your expulsion from the mess actually pronounced ? 

A. I retired from the mess; when I found that the committee 
w^ere going to publish their report before my case was closed, I sent 
liL my resignation, and then, certain gentlemen, not content with 
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mj resignaticm, gathered together a sufficient number at York tcK 
move for my expulsion. 

Q. Was the expulsion pronounced before jou wrote that letter of 
the 3rd April — which is set forth in page 182 of this article — ^to the 
Times newspaper ; — ^that letter in which jou saj, '^ A statement hafr 
i^peared in the leading columns of one of your contemporaries of this- 
day " — ^* that I hare been expelled from the Bar of the Northera 
Circuit"? 

A. YeSy from the Bar of the Northern Circuit. I recollect that 
there was a rumour that I suffered very much from — ^that I was not 
going the Circuit any more. I suffered rery much from that the^ 
last time. 

Q. I want to know whether at the time when you wrote that 
letter in which you said you had not been expelled from the Bar ot 
the Northern Circuit — ^you had been expelled from the Bar mess or 
the Northern Circuit ? 

A. No doubt. 

Lord Chief Justice Cockburn : — ^I thought you said you re- 
tired from it. # 

A. Yes, I retired ; — ^I sent in my resignation to the mess, ground- 
ing it upon the fact of this report being circulated before my case^ 
was closed, and I added just now — though possibly your lordship 
did not catch my words — that AOtwithstanding that, a number or 
the Bar met and the committee appealed to them to support them, — 
as they were their committee they called upon them to support thenv 
and of course called on them to adopt it. Thirty members of the 
Bar (I am obliged to speak from information here) refused to vote ;. 
-*-the rest did expunge my name. 

Mr. Serjeakt Shee : — ^Where was that decision pronounced ? 

A. It was where comparatively a small number of the Nordiern- 
Circuit were assembled. It was done at York. It was not at 
Liverpool. I do not wish to offer my own opinion, but I believe it 
would not have been done at Liverpool. 

Q. Now we are upon the point of this professional jealousy, I 
believe I may ask you with C(mfidence whether there has ever been 
any opposition to you generally at the Bar — on the ground of your 
being an Irishman — either here at Westminster or anywhere else ? 

A. Well, there is a good deal, perhaps, in that word " Irishman.'* 
A great deal of a man's zeal and energy — ^the very qualities which 
make a man successful in his profession — ^may spring from his being 
an Irishman. 

Q. Do you not know that on the Circuit, there are plain manifest 
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Irishmen who are very well received and exceedingly well liked 
at the Bar ? 

A. But I think I have been for its fanlts, and for some of its good 
•qualities too, perhaps, more pronounced as an Irishman than soma 
^f those gentlemen to whom yon refer, who did not come hot from 
•the university to battle for the honours of the Bar, as I did. 

Q. Do you not know that, in point of fact, there is no prejudice 
at the Bar against Irishmen ? 

A. Oh with the Bar as a body I believe there is none. I 
never accused the Bar. 

Q. Tou say in the same passage of your speech: '^ But, gentlemep, 
their efforts fiiiled. Step by step I vanquished one difficulty and 
another, and won, by degrees, the honours which I have received and 
the dignities which I hold. I obtained a lead at my sessions ; I 
obtained the best Recordership but one on the Northern Circuit" 
At the time you obtained the Recordership of Newcastle-upon-Tyne, 
jthere were many members of your sessions who were your seniors, 
^were there not ? 

A. My seniors in age. 

Q. Tour seniors at the sessions, in standing ? 

A. Certainly there were. 

Q. Were you not one of the juniors ? 

A. I was one of the leaders in practice. 

Q. That is not the question, you know. Were there not many 
^ntlemen practising at those sessions much your seniors in stand- 
ing at the Bar ? 

A. K you ask me whether there were many gentlemen in practice. 

Q. Practising? 

A. Attending the sessions, and occasionally holding an odd stray 
brie^ there were several who were my seniors ; attending the 
sessions and doing practice, in the sense of doing a leading practice, 
J was on a par with any of them. 

Q. Tou say you were on a par with any of th^n ? 

A. On a par at the sessions, and more than on a par at the 
assizes. I should say that at the assizes, I had ten times more 
business, civil and criminal, than any of those attending the sessions. 

Q. But still there were a great many who were your seniors in 
.standing ? 

A. Not many. 

Q. Eight or nine, were there not ? 

A. Several of my seniors remain at the sessions now who were 
any seniors then. 
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LoBD Chief Justice Cockbubn : — What was your standing a4; 
that time ? 

A. I was of eight years' standing; I think the Act of Parliament 
reqoires three years in the case of a Recordership-— either three or five. 
Lord Chief Justice Cockburn: — ^I do not think that three 
years is the limit according- to the statute. 

Mr. Serjeant Shee : — ^I believe it is five ; I am not sure. 
The Witness : — ^I am very anxious to be correct for every reason, 
and I wish upon this point to be correct. When I was Member for 
Sunderland, in 1852, having to interfere sometimes in the nomination 
of magistrates, and it happening on one occasion, I recollect, that 
some of my own committee were on the jury I addressed, I thought 
it right, from motives of delicacy, to leave those sessions, and I 
exchanged my Newcastle Sessions and went to Hull and the 
East Riding, but I obtained the lead there before I obtained my 
Recordership. 

Q. You say you obtained the best Recordership but one on the 
Northern Circuit. Were the emoluments of the office considerable ? 

A. £260 a year ; as Recorder I am Judge of a local court, to 
which there are fees attaching, amounting to about £50 a year, so 
that it is worth altogether about £300. 

Q. The jurisdiction is civil as well as criminal ? 

A. Tes ; the business has much increased. 

Q. And the jurisdiction is in extent very considerable ; it extends 
to the whole town of Newcastle (a very large town), and part of the 
district round it ? 

A, It does ; perhaps you will allow me to say, with respect to the 
Civil Court, that I never knew any business in it before I became 
Recorder ; but I paid a good deal of attention to it, and now there 
are a great many causes at every sessions, and I believe it has given 
great satisfaction in the town. 

Q. When did you learn that that Recordership was vacant ? 

A. That I cannot answer. 

Q. Was it in the month of December, 1854 ? 

A. I cannot remember ; I recollect that it was in the first instance 
offered to Sir William Atherton, (then Mr. Atherton,) and I remem^ 
ber his telling me that he had great doubts whether he would go 
down for re-election to Durham. 

Q. Was it in December, 1854, during the sitting of Parliament? 

A. It was during the sitting of Parliament. 

Q. In December, 1854 ? 

A. If you have anything to assist me I shall be glad. 
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Q, Was it not after the introduction into the House of the Foreign 
Enlistment Bill ? 

A. Ceiiainly it was. 

Q. Had you spoken on the Foreign Enlistment Bill before you 
heard of the vacancy in the Recordership of Newcastle ? 

A. I think I was aware that it had been offered to Mr. Atherton 
at that time. 

LoBD Chief Justice Cockbubn : — That is not the question — the 
question is whether you had spoken on the Foreign Enlistment Bill 
before you heard of the vacancy in the Recordership of Newcastle- 
upon-Tyne ? 

A. No ; I think I heard of its being offered to Mr. Atherton 
before I spoke, because I spoke upon the second reading. 

Mr. Seejeant Shee : — You spoke twice upon it, did you not ? 

A. Ah, that is the reason why I paused ; I believe I spoke upon 
the first reading, and voted. I was not aware, then, on the first occa- 
sion that it t7as vacant. 

LoBD Chief Justice Cookburn: — ^You voted upon the first 
occasion ? 

A. On the introduction of the Bill : and at Sunderland when I 
went down, I recollect, afterwards, a question was put to me about it, 
which now recalls the matter to my mind. 

Mr. Serjeant Shee : — Then you were not aware of the vacancy 
when you spoke on the first occasion ? 

A. I will answer this, which I am perfectly correct in answering ; 
I gave my adhesion to that Bill by vote ; I either voted or paired, 
or spoke and voted. I cannot at this time say which, but I gave my 
adhesion, and expressed my intention to vote, and pledged myself to 
vote for it, before I heard or dreamt that the Recordership was 
vacant. 

Q. Did you apply for it ? 

A. I think I was asked to send in my standing. 

Q. Then I suppose you applied ? 

A. I do not know whether you call it an application. 
Q. There is no harm in applying ; many people apply for 
Becorderships. Did you apply for it ? Nobody gets it who does not, 
I believe, particularly when it is worth £250 a year. 

A. I cannot at this moment say. 
Q. Come, come, Mr. Seymour ? 

A. I think I was asked to send a statement to the Home Office, of 
my standing. 

LoBD Chief Justice Cockbuiw : — ^Did you apply ? 
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A, I think I was advised to do that ; I think I was adrised and 
told that I ought to send a statement of my standing. 

Mr. SsBJBANT Shee :-*Yon could not have needed much advice 
on that point. Did you ask anybody for it by word of mouth ? 

A. Except by that application I did not ; I did not by word of 
month. 

LoBD Chief Justice Cookbubn: — ^What application do you 
speak of? 

A. If there is a copy of my letter I should be very glad ; I 
sent in a statement. 

Q. You sent it, where ? 

A. To the Home Office. 

Q. You sent in an application for the appointment ? 

A. No doubt, my lord. 

Mr. Serjeant Shee : — Did you do so ? 

A. I have already replied to that ; if you refer to that as an 
application, I did so. 

Lord Chief Justice Cockburn : — ^It is one thing to send in a 
statement of qualification, and so on, and another to make an applica- 
tion for the office. 

A. No doubt I was a candidate for the office. 

Mr. Serjeant Shee : — ^We will go by steps. You did send in a 
fbrmal application to the Home Secretary to appoint you as Recorder 
of Newcastle-upon-Tyne ? 

A. I sent in a statement stating what my standing at the Bar was, 
and asking to have my name put down with other members of the 
Bar as a candidate. 

Q. When did you do that ? 

A. I cannot answer that question ; it was between the first 
debate and the second. 

Q. Who told you that it was necessary to send in that statement ? 

A. I should not like at this moment to say ; I cannot at this 
moment tell; I recollect speaking to some of my friends at the Bar. 

Q. Did you apply to nobody else ? Did you speak to nobody 
else upon the subject, but friends at the Bar ? 

A. Not that I am aware of ; I recollect no one ; I was told by 
no political person. 

Q. Were you told by no one in the House of Commons ? 

A. Not that I recollect. 

Q. Will you swear that you were not ? 

A. I recollect having a conversation with Mr. Atherton on the 
subject. 
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Q« Was Mr. Atherton in any waj conneeted wit^ the Ck>yem- 
ment at that time ? Had jon no conversation with anybody else ? 

A. Tour question was, Was I told by any person ? 

Q. In the House of Commons ? 

A. To make the application ? 

Q. Yes? 

A. I was not told by any political person in the House of 
Commons. 

Q. Will you say that you did not apply to any person connected 
with the Government for it personally ? 

A. I no doubt had conversations at that time after Mr. Atherton 
had had it offered to him. 

Q. With whom? 

A. At least, I daresay I had. 

Q. With whom? 

A. I do not at this moment recollect with whom ; if you 
will assist my memory I will give you a frank answer. 

Q. I want to know from you ; I was not present. 

A. I have no doubt that I spoke to members of the House 
of Commons, for it was very well known at that time. 

Q. Did you not apply to persons connected with the Grovernment 
to give you the Recordership of Newcastle-upon-Tyne ? Will you 
say that you did not ? 

A. I applied through the Home Office, sending in my application. 

Q. That we know. 

A. And I have no doubt that the matter was spoken of to me, 
and may have been mentioned to me by persons connected with 
the Government ; and I may have stated my standing ; but 
I declare most solemnly, if you ask me whether I was spoken 
to about it, I have no doubt I was. 

Q. Did they apply to you about it, or you to them ? 

A. My recollection is that I sent in my qualifications and claims 
to the Home Office ; I had heard that the appointment had been 
offered first to Mr. Ingham, I think, and then to Mr. Atherton. 

Q. That does not answer my question. 

A. I recollect inquiring whether Mr. Atherton was likely to 
have it, and speaking about it both to him and other friends. 

Q. You recollect inquiring whether Mr. Atherton was likely 
to have it ; of whom did you inquire ? 

A. I think I asked hims^ 

Q. Nobody else ? 

A. I dare say I did, but I do not recollect any other person. 



238 Seymour v. JSuttertDorth. 

Q. Bid 70a not inquire of some person coiinected with the 
GoYemment, whether Mr. Atherton was likely to have it ? 

A. If you will mention any person's name I will give you 
an honest answer, but you ask me so very generally. 

Q. I do not think it is ^* general." It is not a crime I am asking 
you about, I ask it for the purpose of the issue which you have 
raised here. 

A. But it would be a crime if I mentioned a name which 
I cannot recollect, and I say, on my oath, that I do not recollect any 
individual person connected with the Government to whom I spoke 
about it, though I have very little doubt that I may have 
spoken to more than one. 

Q. I do not want to speak about your oath unnecessarily, but 
could you, upon your oath, say that you had not applied personally to 
any member of the Government for that office before you got it. 

A. I am sure I could. I could, and I can, except that 
application. 

Q. Do you ? 

A. I do ; I say so. 

LoBD Chief Justice Cockbubn: — ^I will take the answer, 
that you did not, except by written application to the Home 
Office. 

A. Apply to any one about it. 

Mr. Sebjeakt Sheb : — Or spoke to them about it? 

A. At my instance I did not. 

Q. Did you speak to them at all ? 

A. That I cannot say ; I cannot speak so positively to that. j 

Q. Then you will not undertake to say that before you gat 
the appointment of Recorder of Newcastle-upon-Tyne you did 
not speak to any members of the Government or to persons 
connected with the Government, in order to get it ? 

A. I say not. 

Q. You say you will not undertake to say that ? 

A. You say, did I speak in order to get it ? I say in the sense of 
applying for it, or speaking in order to get it, that I did not. 

Q. Did you speak about its being vacant ? 

A. No ; I have already said that I may have asked whether 
Mr. Atherton was likely to take it, in the course of conversation in 
the House. I remember speaking to him, and I may probably have 
spoken to others in the House ; but I distinctly say that I did not 
apply except that I sent that application in ; I should be glad if it 
were produced. 
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Q. Will you underliake to say that, before you got it, you did not 
speak to either of the Secretaries of the Treasury about it ? 

A. I will not undertake to say that after I sent in that notice, and 
after Mr. Atherton had spoken to me upon the question of his 
return for Durham, one of the Secretaries of the Treasury may not 
have spoken to me. 

Q. Can you not say that he did ? 

A. I cannot say that he did; I think it is a state of things that is 
very likely. 

Q. Which of the Secretaries? 

A. I had made the application to the Home Office ; Mr. Athertoh 
had been offered the appointment, and pending the question whether 
he would receive it or not, I have an impression on my mind that I 
endeavoured to ascertain whether he was likely to accept it. 

Q. Which of the Secretaries of the Treasury do you think you 
spoke to about it, or perhaps it would be better to say, which of the 
whippers-in ? I will give you their names ; Sir William Hayter, 
Lord Mulgrave, and Mr. Berkeley. 

A. I think it was Mr. Berkeley; I think I spoke to Mr. 
Berkeley. 

Q. Did you tell l^im you should like to have it ? 

A. I do not recollect ; I think I spoke to him upon the subject, 
I did not apply to him for it, but I do remember on^ evening in the 
House of Commons, when a question arose whether Mr. Atherton 
was likely to be returned again for Durham, some conversation taking 
place with me with reference to it. 

Q. Did you tell him that you would like to have it ? 

A. I do not recollect saying so. 

Q. Will you say that you did not ? 

A. I will not. 

Q. He was not connected with the Home Office or the Secretaries 
of State ? 

A. I had no conversation with him with a view to induce him to 
exert himself to get it for me, nor did I ask him directly or in- 
directly to do BO. 

Q. Or intimate that you would like to have it ? 

A. That is another thing; the very fact that I asked the 
question about Mr. Atherton would intimate that I wished to 
have it. 

Q. Did you intimate to him that you wished to have it ? 

A. Except conversation be an intimation, I did not. 

Q. It is a plain question. 
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A. I had made an application to the Home Office. 

Q. Did you intimate to Mr. Berkeley, to whom you say yon spoke 
abont it, that you wished to have it ? 

A. I have no doubt he might gather that from the very fact of 
our speaking about it. 

LoBD Chief Justice Cockbubn : — ^As I understand it^ he came 
to you ; I only want to see that I have not got my note wrong. 

A. I have no recollection whatever of making any application to 
any person in the Grovernment, or connected with the Grovemment, 
for the office ; I do recollect a conversation taking place. 

Lord Chief Justice Cockbubn: — You (Mr. Seijeant Shee) 
seem to assume that he said he had first spoken to Mr. Berkeley ; 
whereas I understood him to say, and have so taken it down, 
that Mr. Berkeley came to ask him about it. 

Mr. Sbrjeajtt Shee : — Did he ask you if you would like to 
have it ? 

A. No, he did not. 

Q. Or words to that effect ? 

A. No. 

Q. What did he say ? 

A. I do recollect a conversation, but the conversation was 
principally with reference to the chances of Mr. Atherton's return 
for Durham, who I believed was likely to accept it at the time. At 
the time I had the conversation with him my impression was that 
it would be accepted by Mr. Atherton, as far as I can recollect 
now. 

Q. I)id you speak to Sir William Hayter about it ? 

A. Not that I recollect. 

Q. Will you pledge yourself that you did not ? 

A. I will pledge myself that I do not remember it; he distinctly 
says that I did not. 

Q. He does not quite say that. 

A. I will be cautious ; so far as I can recall my recollection I do 
not remember speaking to him about it. 

Q. Will you undertake to say that you did not ? 

A. I will undertake to say, with the qualification I have already 
given, that I did not. I never applied to Sir William Hayter to 
exert himself to get it for me, nor do I recollect his speaking to me 
about it. 

Q. Did you tell him that you would like to have it ? 

A. No. 

Q. Did you tell him what your position on the Circuit was ? 
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A. Sir William Hajter, or any person in the House or out of it, 
would know that I would like to have it. 

Q. Did you tell him so ? 

A. No ; I did not tell him so. 

Q. Did you converse with him about it ? 

A. I have no recollection of it. 

Q. Tou made a speech on the Foreign Enlistment Bill, did you 
not, on the 13th of December ? 

A. I cannot recal the date ; I did speak about it. 

Q. I beg your pai'don, I think it was on the 22nd of December ? 

A. You seem to be looking at a reco;:d there, and I do not dispute 
its correctness ; you will believe me when I say that I did not 
anticipate this, you did not give me notice to prepare to answer as 
to these dates or to be questioned upon these matters. 

Q. It is not usual to give notice, but I will give you all the 
assistance I can as to dates, I assure you. 

Mr. Lush : — ^It is usual to justify. 

Lord Chief Justice Cockburn : — ^Mr. Lush, that is very 
irregular ; you will have plenty of opportunity of commenting upon 
that. 

Mr. Serjeant Shee (To the witness) : — ^I believe you spoke twice, 
and I think you spoke first about the 13th of December, and next 
about the 22nd ; I will not take advantage of you. 

A. I do not suppose you will, Serjeant Shee. 

Lord Chief Justice Cockburn : — What have you (Mr. Seijeant 
Shee), got before you ? 

Mr. Serjeant Shee : — ^Hansard. 

Lord Chief Justice Cockburn: — There is no objection to 
referring to it so far as dates are concerned. If you have anything 
authentic with reference to dates they may be taken, I suppose. 

Mr. Serjeant Shee : — I have no objection to state that I have 
myself seen in this publication (Hansard) a speech of Mr. Seymour's, 
on the 13th of December, in support of the Bill, and that he spoke 
again on the 22nd. 

A. I thank you very much ; that is exactly what I say. I say 
that when I first spoke and pledged myself in favour of the Bill I 
was not aware that the Recordership was vacant. 

Q. It was because you were under that impression that I gave 
you the accurate date. Now, on the 22nd of December, did you not 
say in the House that you " were not swayed by any consideration of 
an apprehension that the Ministers would resign; but, on the 
contrary, that you felt as an independent member, that when you 
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bad the assurance of the Minister that every exertion had been made 
to carry on the war with vigour, that be had refused no assistance^ 
come from what quarter it might, and that now he appealed to 
Parliament to give him another weapon for bringing the war 
to a speedy and successful termination, you had no alternative but to 
support the measure." 

A. Yes. 

Q. Was not the writ for the Borough of Sunderland moved 
for the next day ? 

A. It was; but I never understood it was a retainer for my 
political adherence. 

Q. Did you know when you made that speech that the new writ 
would be moved for the next day ? 

A. Will you tell me the day on which the writ was moved 
for? 

Q. It was moved, I believe, on the 23rd. Did you know on the 22nd 
that the new writ for the election of a member for the Borough 
of Sunderland was to be moved for the next day ? 

A. I cannot recollect now : I have no doubt I must. You say the 
writ was moved for on the 23rd, and, therefore, I must have known 
^ofit 

Q. Do you not recollect that you did ? 

A. Except from connecting those facts together; I have no 
4oubt I did. 

Q. How long had you known it then ? 

A. I think it was very generally known in the House ; it was in 
the papers. 

Q. Had you known it before you went down to Sunderland, 
or shortly before you made this speech on the 22nd of December ? 

A. No, I did not; I pledge my word to it — ^you have already 
made a comment on my using the word " oath." 

Q. J^o ; I have not complained of it. Sir ; I have rather excused 
myself for using the word than complained of your using it. 

A. I went to Sunderland in December to receive a deputation 
from Hull who wished to present me with a piece of plate. 

Q. It was on the Wednesday, I find, before that you made this speech ; 
4id you not know then that you were to be Recorder of Newcastle ? 

A. You mean when I spoke at Sunderland ? 

Q. Yes. 

A. When I spoke at Sunderland I did not know it. 

Q. Had you made your application before you spoke at Sunder- 
land ? 
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A. To the best of my belief I had not ; I think I had not ; it is a 
written document, and it is a long time ago, but to the best of my 
belief I had not. No, I had not, to the best of my recollection. As 
you have been so frank in regard to one date, perhaps you will assist 
me with the other. 

Q. I merely wish to be fair, sir. 

A. I know I was asked at that meeting if I would support the 
Foreign Enlistment Bill, and I have a distinct recollection now, my 
memory being called to the subject, that I did not know it then. 

Q. It is not usual, is it, for Recorderships to be given to the 
members of the sessions practising there — ^not important Recor- 
derships ? 

A. My predecessor in office was chosen from the sessions. ^ 

Q. Who was he? 

A. Mr. Williamson, a local barrister ; he had no general practice 
on the Circuit, and only practised at the Newcastle sessions ; he is 
•an example quite contrary to your supposition. 

Q. At that time they were not appointed by the Crown, but by 
the Municipal Corporation ? 

A. That may be. 

Q. Is it usual that for important Recorderships, such as this, the 
selections are made from the sessions Bar ? 

A. I can give you an instance. The Recordership of Leeds was 
given, the other day, to a man very much my junior on the Northern 
Circuit, Mr. Maule. The Recordership of Scarborough was given 
to Mr. West, who is of considerably less standing than myself. 
. Lord Chief Justice Cockburn : — ^Practising at the sessions ? 

A. Yes ; Mr. Maule is the best instance I could give, because his 
Recordership is worth double mine, and he is my junior, and practised 
at those sessions. 

Mr. Serjeant Sheb : — When was that ? 

A. After the death of Mr. Ellis. 

Q. Since your appointment ? 

A. Yes. 

Q. At that time were there not a great many men on your Circuit 
•of much greater standing than you, and in good practice on the 
Northern Circuit and in London ? 

A. Yes ; I answer your question as you put it ; there were 
many men who were my seniors, and many men who had good 
jpractice. 

Q. As many as twenty or thirty on the Circuit, were there not ? 

A. Who did civil practice. 
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Q. Good jHractice ? 

A. Ciyil practice, not criminal ; no one had better criminal prac- 
tice on the Northern Circuit, or so good as I had. 

Q. Men who were better placed on the Circuit altogether ihai^ 
you ? 

A. There were members of the Circuit who were older, and who- 
had larger ciyil business, and I daresaj that in that respect thej 
were better placed. 

Q. There were some then on the Circuit who were in good business,, 
and who were there when you were born ? 

A. Yes ; and for all I know they may r^nain on the Circuit now.. 

Q. And there were many who have since risen to distinction at 
the Bar, and some who have been raised to the Bench ? 

A. Yes ; I daresay. 

Q. Is it not so ? 

A. In civil practice ; I believe it is usual (at least my experience 
has certainly been that) for Recorderships to be given to members of 
the Bar who have had criminal business. 

Q. Important Recorderships ? 

A. Yes ; Mr. Blan chard, of the Doncaster sessions, got Doneaster ;: 
Mr. Maule, of the Leeds sessions, got Leeds ; Mr. West, of the 
East Riding sessions, got Scarborough ; and I could give you 
several other instances. I think the Recorder of Liverpool, who- 
was appointed the other day, practised at the sessions — Mr* 
Aspinall. 

Q. But he had been Deputy-Recorder for some time, you know. . 
At the time you got your appointment as Recorder of Newcastle- 
upon-Tyne had you been engaged in any important cases at West- 
minster, or on the Circuit, other than criminal ? 

A. Yes ; I got very early into practice. You are aware of the 
meaning of the leader of the Bar giving a red bag : it means that 
his briefs ai*e such as require him to bring a bag into court ; and I 
got my red bag at the close of my first Circuit. 

Q. Had you availed yourself of any opportunity you had of dis- 
tinguishing yourself in any great case, either at Westminster or on 
your Circuit ? 

A. If I had my fee book I could answer you : I .had been in. 
several cases of importance. 

Q. At that time ? 

A. Certainly at that time. 

Q. As leader, or as junior ? 

A. Both ; I had been employed before Committees of the House 



Seymour v. Butterworth. 245 

of Commons in important cases, and had conducted heavy criminal 
cases on the Circuit as leader — in the town of Newcastle especially. 

Q. Criminal cases ? 

A. Criminal cases. 

Q. In the words of the libel, had you, during the two years that 
you were in Parliament, secured the passing of any measure by your 
exertions ? 

A. Yes ; I had taken a sufficiently active and prominent part in 
connexion with the Merchant Shipping Bill of 1852, to receive the 
written thanks of Mr. Cardwell for the aid I gave. Serjeant Shee 
was in the House at that time, and knows that I took an active part 
in that Bill in the Commons. 

Q. I decline to say that. I either know it or do not know it ? 

A. I have a particular reason to remember it. 

Q. That is one measure that you refer to ? 

A. Yes. The Bills of Exchange and Promissory Notes Bill was 
passed through the Commons by me ; it was afterwards amalgamated 
with a more general measure in the House of Lords ; but the Bill 
was drawn by me, was brought in by me, and was passed by me. 

Q. Do you mean the Bill that was brought in by Sir Henry 
Keating ? 

A. No ; it was brought in by me ; I myself brought it in ; it was 
the Promissory Notes and BiUs of Exchange Bill. 

Q. Is that a Bill other than the one that Sir Henry Keating 
brought in ? 

A. There were three Bills. I brought in one, and they were all 
put into a general measure afterwards ; but I recollect there was a 
good deal said about it in the press at the time, and I think the Law 
Magazine had an article about it, and paid me a compliment. 

Q. Do you undertake to say that you believe you got that Recorder- 
ship on account of your professional eminence or position ? 

A. I will undertake to say that I believe I was entitled to it 
from my professional position. What motives were operating I 
cannot say. 

Q. Do you undertake to say you believe that you would have got 
that appointment if you had not been in Parliament ? 

A. I have no hesitation in saying that the fact of my being in 
Parliament, ccBteris paribus^ may have been considered a matter in 
my favour, but, at the same time, that is only speculating. 

Q. Do you not know that you got it because you were in Parlia- 
ment and because you supported the Government on the Foreign 
Enlistment Bill ? 
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A. No ; I am confident I did not, because I spoke in favour of the 
Foreign Enlistment Bill, and the Groyemment knew my intentions^ 
before the Recordership was vacant. If you ask me as to any indivi- 
dual pledge, I am distinct and positive that there was none ; but if 
you ask me generally whether, etsteris paribus^ my being in Parlia- 
ment and a supporter of the Grovemment would give me a preference,. 
I do not dispute it ; and I think it ought, if you like. 

Q. And you think it did ? 

A. Very probably. 

Q. Then it was hardly a subject to crow about over the member* 
of the Northern Circuit ? 

A. Perhaps you will read the passage. 

Q. You say: "Step by step I vanquished one difficulty and 
another, and won by degrees the honours which I have received and 
the dignities which I hold. I obtained a lead at my sessions ; I 
obtained the best Recordership but one on the Northern Circuit." 

A. Yes ; and I say that no Government in modern times could in 
the face of public opinion have given that Recordership to me if I was 
not qualified for it. A murmur has never been uttered against the 
appointment, but, on the contrary, every opportunity has been taken 
in Newcastle to express confidence as to the mode in which I have 
discharged my duties. 

LoBD Chief Justice Cockburn : We really cannot go into that^ 
What has been stated at Newcastle is not evidence. 

A. Perhaps I have forgotten myself a little bit. 

Mr. Sebjeant Shee : I do not doubt your ability ; I am cross* 
examining you as to a passage in your speech at Southampton, in 
which, after attacking the members of the Northern Circuit, yoa 
boast that you obtained the best recordership but one on the Northern 
Circuit. Do you really think that that was a subject for boasting ? 

A. If you ask me whether I would deliver a speech like that 
calmly and after consideration, I should say I would not ; but X 
think some little allowance should be made for a speech delivered 
under feelings of intense irritation. 

Q. Do I understand you now to admit that you did not receive 
this recordership solely for professional disdnctlon, but mainly and 
principally because you were in Parliament ? 

A. Certainly I will not admit that I received it mainly be<»use I 
was in Parliament. I say that from my position upon the Circuit 
I deserved it. * 

Q. And got it because you were in Parlicunent ? Is that what 
you mean ? 
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A. No ; I do not mean that ; I mean that mj being in Parliament 
was no disqualification to my getting it. 

Q. Do you not believe that your being in Parliament helped you 
T©ry much ? 

A, Very possibly. 

Q. Do you not know it ? 

A. My being in Parliament showed that a very large constituency 
had confidence in me. 

Q. So far then as this is a boast that you had obtained success over 
your competitors on the Circuit, do you regret having uttered it ? 

A. If it is open to be construed as a boast ; I really was not in a 
boasting humour when I uttered it ; I was rather meeting my con- 
stituents, and pointing out to them, to whom I was a comparative 
stranger, facts in my history. It was not intended as a boast at the. 
expense of my Circuit ; it was not uttered in that spirit. 

Q. You say that you obtained the Palatine rank ? 

^L. X es. 

Q. I suppose that is given to any gentleman in practice whoser 
character is not known to be affected by imputations of any sort ? 

A. It is given to any gentleman in sufficient practice, and holding 
such a position on the Circuit as would justify -the judge in giving 
that patronage. The Chancellor of the Duchy of Lancaster gives 
to the judges the right of nominating. Mr. Baron Martin nominated 
me, and I am sure that if I had not practised, or if he thought my 
character did not entitle me to it, he would not have given it to me.^ 
He was on my Circuit for many years. 

Q. You go on to say, "Notwithstanding all my traducers, ay^ 
and at the very time when detraction was doing its worst, I received 
the rank of her Majesty's Counsel from the hands of the late Lord 
Chan^eellor Campbell.'* Had you applied for the coif before you 
Implied for ^e silk gown ? 

A. Yes ; to Lord CampbeU, a*d to Sir William Erie, the Chief 
Justice of the Common Pleas. He referred me to the Lord Chan- 
cellor. 

Q. Was it refused ? 

A. No ; it was postponed. 

Q. That is the way they do it. 

Mr. Lush % You (Mr. Seijeant Shee) have no right to make that 
observation. 

Mb. Sebjeakt Shee : I am not going to leave it there. That Is 
tibe way tley do it. 

A. My application for the present was not granted, but it was 

s 2 
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well known throughout the profession that the Chancellor had 
decided on refusing all applications. He refused many besides mine ; 
he gave no ranks. 

Q. When did you apply for the coif? Lord Campbell made 
several Serjeants you know. 

A. He made no Serjeants between the time of my applying and 
the appointment of Queen's counsel. 

Q. Did he not make our brother Bourke, who is an Irishman^ a 
Serjeant ? 

A. Not between the time of my application and the subsequent 
appointment of Queen's counsel and Serjeants. 

Q. When did you apply ? 

A. I cannot fix the date, but I know that as a fact, which is 
notorious in the profession. 

Q. Did you apply in the last three months of the year 1860 ? 

A. Yes ; I think it was the latter end of 1860 : it was not long 
before I got my silk gown ; it was the same Chancellor to whom I 
applied in each case, first for my coif, and then for a silk gown. 

Q. Were not objections taken to your being made a serjeant ? 

A. I have heard lately that objections were taken. I am aware 
of none ; I have no information or authority. 

Q. Were none communicated to you at the time ? 

A . The first time I heard of it was very recently ; I do not 
know whether there is an allusion to it in that article. 

Q. Have the kindness to attend to my question. Were none 
communicated to you at the time when your application was post- 
poned as you say ? 

A. Directly or indirectly, none whatever. 

Q. What do you mean by this : " Finally, notwithstanding all my 
traducers, ay, and at the very time when detraction was doing its 
worst, I received the rank of her Majesty's Counsel from the hands 
of the late Lord Chancellor Campbell"? Who was traducing you 
then ? You refer to his giving you rank as if it was an expression 
of his opinion that any imputations upon you were unfounded ? 

A. After I got my Palatine precedence I think I heard that there 
were certain rumours to my prejudice afloat. 

Q. What did you mean by " Notwithstanding all my traducers, 
^y, and at the very time when detraction was doing its worst"? 

A. I suppose if ever a man has been the subject of observation, I 
have been. 

Q. What did you mean by it ? It must have been something that 
4»me to the knowledge of Lord Chancellor Campbell. 
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A. There were statements in hostile newspapers at Sonthampton^ 
and suggestions which no doubt may hare been animated by political 
bias. 

Q. You could not hare meant that by what you say, " Notwith- 
standing all my traducers, ay, and at the very time when detraction 
was doing its worst, I received the rank of her Majesty's Counsel 
from the hands of the late Lord Chancellor Campbell." Ton must 
have meant something other than newspaper attacks. Do you not 
know that exception was taken to your being raised to the dignity of 
serjeant-at-law, on the ground of doubts as to your conduct and 
transactions which were afterwards made the subject of inquiry ? 

A. When I made that speech I had no such knowledge, nor 
did I speak with reference to it. I have heard since that an ex parte 
statement was sent to the Chancellor with reference to the settle- 
ment of Mr. Parker's action. I had no opportunity ever given to 
me of meeting the statement, and I am only now telling you what I 
heard mentioned at the bar — ^that a statement was sent, but of my 
own knowledge I know nothing ; no communication was ever made 
to me by the Chancellor that any statement had been sent to him, 
nor was any explanation asked of my conduct. 

Lord Chief Justice Cockburn : — ^It is clear then that this 
observation about detraction and traducers cannot have applied to 
that. 

A. Clearly ; it is much more recently that I have heard of that. 

Mr. Serjeant Shee : — What did it apply to, then ? It could not 
have applied to newspaper articles. You say, ^^ Notwithstanding all 
my traducers, ay, And at the very time when detraction was doing 
its worst "? 

A. Well, detraction had been doing its worst in this sense ; that 
serious attempts to prejudice me had been made at Southampton by 
rumours in a way that I could hardly get hold of, but which were 
floating about the town, as to my having been connected with cer- 
tain companies, and matters of that kind, but I had no special 
subject before my mind at the time. . . 

Q. Then you did not mean by this to say that Lord Campbell had 
exercised his judgment in any way upon the matters of detriwtion ? 

A. Yes, I did, I meant to say this— 

Q. Did you ? 

A. You say "in any way." You put your question (if you will 
pardon' me for saying so) in a way which makes it difficult for me 
to answer it. You say "in any way." I say I did mean that he 
had in one way, that is, I thought my being appointed in the first 
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place to Palatine precedence, and afterwards to a silk gown, was a 
proof that the Chancellor could hare had no facts before him to lead 
him to doubt the wisdom of that appointment. I was onlj drawing 
mj inference from it. Yon can draw another. That was the 
in&rence I drew. 

Q. You did not mean to refiar to that appointment as a certificate 
of character from Lord Campbell ? 

A. Certainly I did, and I do ; not it alone ; I referred to mj rank 
at the Bar, which was given to me b j the Lord Chancellor as a 
proof that he considered mj character entitled me to it. 

Q. Did jou know at the time you made that speech whether the 
ierious charges which were afterwards brought before the Bench of 
jour Inn had come to the knowledge of Lord Campbell ? 

A. I will answer jou thus — ^AU I meant to convey by it was 
that the &ct of my receiving that i^pointment was a proof that the 
L<urd Chancdlor was aware of nothing in my position in the profes- 
sion to militate against my claim to that rank. 

LoBD Chiep Justice Cockbusk : — ^If you are going now io 
another head of cross-examination, I think this would be a conve- 
nient time to adjourn. 

Mr. Serjeant Shee : *-If your lordship pleases. 



SECOND DAY. 

William Digbt Setmoub, Esq., Q.C., yi^.^ further cross-examined 
by Mr. Sebjeant Shee. 

^ I have only a few more questions to put to you. In your 
speech you complain that "the inquiry before the Benchers was 
conducted by men sitting down after dinner, varying in their number 
and attendance, and sometimes postponing the inquiry upon the 
most trifling grounds ;** did you not in the course of the inquiry 
expressly waive all objections on that ground ? 

A. At the ninth meeting, when there were only seven Benchers 
present, my attention was called to the fact that there were not 
enough present to create a quorum ; and I expressly waived the 
a)bjection. All the evidence in the case, or substantially all, had 
Ihen been heard. 

Lord Chief Justice Cockburn : — ^You say there were not 
enough present to create a quorum. I do not understand that. 

A. I believe by the statute, or according to the rules and regula- 
tions of the Middle Temple, as it was intimated to me, fliere were 
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not enough present to constitute a Court. I think there ought to 
be nine present. 

Lord Chief Justice Cockburn : — ^I am not aware of it 

Mr. Serjeant Shee : — That does not answer my question. My 
question is, Did you not waive all objection ? 

A. On that occasion I did; not previously. 

Q. I ask whether your attention was called to the fact that all ihe 
members who had attended at one time had not attended all through, 
and whether you did not waive any objection on that ground ? 

A. I thought my answer was specific. 

Q. No. 

A. My attention at the ninth meeting was called to the &ct, and 
was called to the rule of the Inn, and I waived it. 

Q. What rule? 

A. There was a rule read to me, and part of the rule required 
the same number of Benchers to be present on every occasion, and 
part was as to the number who ought to be present. 

Q. Did you waive it ? 

A. I did ; I waived it upon that occasion. 

Q. Was there a shorthand-writer present every day ? 

A. Yes ; there was a shorthand-writer. 

Q. Was the evidence printed from time to time ? 

A. It was. 

Q. And was it sent to you in print ? 

A. It was sent to me in print ; the greater part of it. 

Q. From time to time ? 

A. Yes ; not the whole of it. 

Q. Not the whole of it? 

A. No. 

Q. What portion of it was not sent to you ? 

A. A portion referring to the examination of a gentleman called 
as a witness by me. 

Q. Part of the proceedings of one day ? 

A. Part of the proceedings of one day, and not an unimportant 
•day. 

Q. During the course of the inquiry did you request members of 
the Bench, who had not heard all the evidence, to attend ? 

A. I did ; I felt so much that I was likely to be a sufferer by the 
extraordinary change in the attendance of the Benchers. 

Lord Chief Justice Cockburn :— I must interpose ; you are 
the plaintiff in the cause, and a witness. You must not make a 
speech. 
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A. I did not wish to make a speech, mj lord ; my answer is, I did. 

Mr. Serjeant Shee: — ^How many? 

A. One. 

Q. Only one ? 

A. Only one, 

Q. Will you undertake to say that you only asked one Bencher^ 
who you knew had not been present during the whole of the inquiry, 
to attend ? 

A. Certainly, only one ; if you will remind me of any other I 
will tell you ; only one. 

Q. That is a very distinct answer, sir ; I do not complain of the 
answer at all. When the sentence was read to you, it was read in 
private, was it not, in the Parliament Chamber ? 

A. Yes. 

Q. No members of the Inn except the Benchers themselves being 
present ? 

A. No. 

Q. And that was about the 22nd or 23rd of January, as I under- 
stand. You have stated that a copy of the judgment was sent to 
you on the 23rd of January ? 

A. It was previous to that ; a copy was sent to me some days 
after it was read. 

Q. Can you give me the date when the sentence was read ? 

A. Some days previous to that ; I cannot give the date. 

Q. Some days previous to the 23rd of January ? 

A. Yes. 

Q. Did you not, when it was read to you, say that you were still 
a young man under forty years of age, and that you would use every 
exertion, and that it would be your ambition to retrieve your cha- 
racter, and to prove yourself worthy of the consideration shown to 
you by the Bench ? 

A. I said the first, but not the last ; I substantially said the first 

Q. Tell me, if you please, what you did not say of that which I 
put to you ? 

A. I referred to my being a young man under forty years of age ; 
I said that great injustice had been done to my character and my 
motives, and it would be my ambition to live until I had vindicated 
both. 

Q. Did you express at the time your thanks to the Benchers for 
not publishing their sentence ? 

A. No. 

Q. Did they tell you that they did not intend to screen it ? 

A. No, not then ; no, not at any time ; they did not tell me* 
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Q. Will you undertake to say that you did not express at the time 
your acknowledgments or thanks to them for not making it public ? 

A. Certainly not. 

Q. Did you thank them for not having disbarred you ? 

A. Certainly not ; I thanked them for having pronounced as they 
did with regard to the three principal charges ; and I added what I 
stated yesterday. 

Q. Before this article was published, had not the inquiry before 
the Benchers, and your conduct, been the matter of public discus- 
sion in many newspapers ? 

A. It had been. 

Q. There were several leading articles in several newspapers. 

A. There were articles upon the judgment. You use the 
word " discussion." 

Q. Leading articles ? 

A. There were leading articles referring to the judgment and re- 
ferring to my speech. 

LoBD Chief Justice Cockbubn (to Mr. Serjeant Shee) : — ^Do 
you mean before the publication of this article ? 

Mr. Serjeant Shee : — ^Yes, my lord, before the publication of 
this magazine. 

Q. In particular, had not all the documents which are set out in 
this article as part of the libel appeared in the Times newspaper, 
and had they not been made the subject of leading articles in that 
newspaper ? 

A. I think so. 

Q. And that for at least two months before this magazine ap- 
peared? 

A. There were three articles in the Timesy close upon one another, 
in the month of February. 

Q. And this I see is the May number of the magazine, and it may 
not probably have appeared till June. 

A. I sent it to my solicitor on the 2nd of May ; I was told that it 
was going to contain an article, and I purchased it. 

Q. Now I must ask you this question : you refer in your speech 
to the rumours which were current against you or about you, at the 
time or before the time when the Benchers commenced their in- 
quiry ; had you not in the year 1858 taken the benefit of the Private 
Arrangement Act to rid yourself of the claims of your creditors 
upon yon ? 

A. Yes. 

Q. And had you not been opposed ? 

A. Yes, by one creditor. 



254 Seymour v. Butterworth. 



Rc'examined by Mr. Lush. 

Q. You say you took the benefit of the Private Amoigemeiit Act 
in 1858 ; for what debts were those ? 

A. They were mainly, except as to a very small balance of them, 
debts that I had taken upon myself, or tiie balance of debts in con- 
nection with a company of which I was unfortunately the Chair- 
man. I had taken upon myself debts to the amount of nearly 
£40,000 ; I paid about half of them, and the rest was too much £ofr 
me. I struggled a long time against them, but I was brought down 
by them at last. 

Q. Was that the Company, your dealings in which fcmned a 
subject-matter of inquiry before the Benchers ? 

A. It was. 

Q. And was that the Company in respect of which it was said 
that your act would have been one, if done, of ^^ romantic generosity 
and self-devotion "? 

A. Yes ; I claimed credit for having done the act, and I produced 
what I thought sufficient evidence to prove i^t I had done it. 

Q. You say that one creditor opposed you ; -vdiat was the amount 
of his claim ? 

A. It was a claim oi £500. 

Q. Was he the only creditor wiio opposed you ? 

A. Yes. 

Lord Chief Justice Cockburn : — What was his name ? 

A. Parker. 

Mr. Lush : — Was that one of the debts in connexion with &at 
Company or not ? 

A. Not in connexion with that C<mipany ; it was a debt arising 
in connexion with another proposed Company. 

Q. Now the rule you have referred to as a rule of the Benchers 
was read to you, I understand, at the nintii meeting ? 

Al. It was. 

LoBD Chiee Justice Cogkbukn >- You were present, Mr. Lodi, 
were you not ? 

Mr. Lush : — No, my lord, I did not attend. It is a rule requbing 
the same number of gentlemen and the same persons to be present 
<m each occasion. 

Lord Chief Justice CocKSuiar s — ^I understood Mr. Seymoiir to 
say that there was a rule that there must be a certain numto 
of Benchers present to form a quorum. 

Mr. Lush : — ^No, my lord ; Hie information is tius : nine members 
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attended at the first meeting, and the rule requires HbsA i^ere shall 
be the same number all the way through, and there being onlj seren 
on this occasion they read the rule, which was not a rule requiring 
any number as a quorum on any one occasion, but that the same 
number that begin the inquiry shall go on with it ; but I was not 
present at that time. 

Q. You say you had given in your adhesion to the Foreign Enlist- 
ment Bill on the motion for the introduction of the Bill into the 
House ? 

jom xes* 

Q. And you had voted for its introduction ? 

A. Yes. 

Q. On what day was that ? 

A. The Idth of December. 

Q. At that time was there any vacancy in the Becordership ? 

A. Not that I am aware of. 

Q. When did you go down to your constituents after ^lat ? 

A. On the 18th. 

Q. Did you address your constituents upon the course you had 
taken with reference to that Bill ? 

A. I did. 

Q. When you say you had given in your adhesion to the Bill, had 
jou pledged yourself to vote for it? 

A. I had voted for it. 

Q. You had voted for its introduction ? 

A. Yes. 

Q. But had you done so in such a way as to intimate that yon 
would support this Bill through ? 

A. Certainly. 

Q. When you addressed your constituents had you any knowledge 
of any vacancy at all ? 

A. No. 

Q. When was the second reading of the Bill in the House of 
Commons ? 

A. On the 19th. 

LoBD Chief Justice Cockbubn : — How did that vacancy arise ? 
By deiath, or promotion, or in what way ? 

A. It was either deartb or a sarions illness. The news came from 
Constantinople, I think. 

Mr. Lush : — Who was the genUeman ? 

A. Mr. Wilkinson. The 19th was the date of the second readiag 
of the Foreign £nlifitpient BilL 
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Mr. Sebjbant Shee: — That was the motion for the second 
reading ? 

A. The division was taken that night. 

Mr. Lush : — When was the division taken on the second reading ? 

A. On the night of the 19th. 

Q. Did you vote npon that division ? 

A. I did ; I voted with the ayes. 

Q. Did you speak upon that motion ? 

A. No, 

Q. When did you next address the House upon it, or speak 
upon it ? 

A. On the 22nd ; on the motion that the House go into Committee 
upon the Bill. 

Q. When did you first hear of the vacancy in the Becordership ? 

A. To the best of my recollection and belief, upon the night of 
the 19th I came up by the day train to London ; I was late arriving 
at the station, and I got down to the House in time for the division. 
It was after that that a circumstance occurred which I now recall to 
my memory. 

Q. Was it before or after the division that you heard of the 
vacancy ? 

A. It was after. 

Q. How did you become informed of the vacancy ? 

A. I received a message from my father-in-law, asking me to go 
to his hotel, and I went there at midnight, and was informed by 
him of the vacancy, and recommended to apply/or the Becordership, 
and I wrote the letter which I sent at his table. 

Q. That night? 

A. That night. 

Q. You say it had been ofiered to Mr. now Sir William Atherton ? 

A. Yes. 

Q. Did he decline it or not ? 

A. Yes, he did ; I recollect speaking to him on the subject. 

Q. When did you receive the first intimation that it was given, or 
was about to be given, to you ? 

A. Either the morning after, or some time after, though not long 
after I had spoken upon the committing of the Bill. At the time I 
spoke in favour of the conmiitting of the Bill, I had received no 
promise, directly or indirectly, of the Becordership. 

Q. Tell me what was said to you, and by whom it was said, on 
that occasion about your having it ? 
A. The first person I recollect speaking to was Mr. Atherton ; he 
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said he did not think he would take it himself. I recollect referring 
to the question as to his going down again to his constituents, and he 
said that under all the circumstances he would not go for the 
Eecordership, and he stated, that if his opinion was asked he would 
express his opinion in mj favour ; and Mr. Watson, afterwards 
Mr. Baron Watson, also. 

Q. From whom did jou receive any intimation that you had got 
it^ or were about to have it ? 

A. As I said yesterday, my recollection is, that Mr. Berkley told 
me that Mr. Atherton had reifused it, and that he thought that under 
the circumstances I should probably get it. 

Q. And when was that said to you ? 

A. It was either on the night after I spoke on the committal of 
the Bill or the next day — ^I cannot recall it now, but it was certainly 
after that speech. 

Q. Was there any word or any understanding whatever, at any 
time, that your vote was to be influenced by the Recordership ? 

A. Never : there is not a pretence for the suggestion. 

Q. And was it influenced by it ? 

A. No. 

Q. Now, with respect to the Circuit : What is the usual course 
upon the Northern Circuit as to expelling a gentleman or not from 
the Bar mess — ^where is it done ? 

A. Well : you say, " the usual course " — I have known an 
instance in which a gentleman was expelled, and it was done at 
Liverpool. That was on account of his non-payment of some fees 
due to the Circuit. 

Q. In your case, where did the committee sit — at York or Liver- 
pool? 

A. The committee sat in chambers in London. They did not 
meet on Circuit, but when I referred to York yesterday, it was with 
reference to a meeting which took place at York. 

Q. You stated that you sent in your resignation ? 

A. Yes. 

Q. Your reasons you gave us yesterday. — What steps were taken 
by the committee upon that ? You sent in your resignation ? 

A. I sent in my resignation in consequence of the committee 
insisting on having the report circulated upon the Circuit before I 
had closed my case. I then resigned, and then the committee stood 
upon their rights with regard to the report, and one of them moved 
that my resignation should not be accepted, but that, instead of that, 
my name should be erased from the mess list. 
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Q. I do not know whether you told us yesterday the date of the 
letter which you rcceired from the If^ Lord Chancellor as to his 
taking charge of ihe Admiralty Bill ? 

A. The 14th of February. 

Q. And the date of the letter announcing that you were to be 
appointed Queen's Counsel ? 

A. The 19th ; perhi^s I may be allowed to add this : All I wish 
to say is, that the Lord Chancellor had before him a substantial 
ground for supporting my application for silk. 

Q. As to the rumours you have referred to as having been circn- 
lated in Southampton and elsewhere, were those rumours relating 
to the charges which were afterwards before the Benchers, or were 
Ihey different rumours ? 

A. They were the same. 

Q. They were as to the same matters that the Benchers investi- 
gated? 

A. Yes. 

Mr. Lush : — ^That, my lord, is the plaintiff's case. 

May it please your lordship, gentlemen of the jury; my learned 
friend, as I had before supposed, has no witnesses whatever to call 
before yon. He does not produce a single witness to attempt to 
palliate this libel. 

Lord Chief Justice Cockburn : — ^I should not have permitted 
it. There is no plea of justification. 

Mr. Lush : — ^Ko, my lord; but, gentlemen, my friend has cidled 
no witnesses for the purpose of explaining upon what ground, if 
any, the author came to write the venomous article which was read 
to you yesterday ; nor do we know who the individual is who has 
ventured to put himself forward in this garb, and who shelters him- 
self behind the respectable name of the publisher of this magazine. 
Talk of garotting, indeed ! What c^ence can be greater than that 
of an anonymous writer sending into the world venomed shafts like 
these, against the character of an individual, and keeping himself in 
the background from first to last, without attempting to prove, when 
hb ia challenged to do so, iJutt he had any justification for it ; and 
without stating what his motives, and what hie reasons were. Is it 
not obvious that the writer, whoever he is, is a person who is con- 
scious that his motives would not stand the test of inquiry, and who 
is sensible that his conduct, m writing this abominable libel, could 
not admit of the smallest justification or excuse ? You do not find 
the least intimatioa who the author is, where the information came 
from, or what was in the mind of the writer when he penned this 
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libel, which numifests a degree of maligaity sach as is verj seldom 
to be found in artides of this description. Mj friend asked Mr. 
Seymour whether comments had not appeared in the public pi^sers 
relating to the judgments of the Benchers of the Middle Temple, 
and he said that comments had appeared ; but were thej anything 
of this description ? Has my friend shown that any newspaper in 
England ever ventured to assert one half of that which is charged 
here ? Not one*. No doubt it got before the public that inquiries 
had been going on with reference to the conduct of Mr. Seymour ; 
and no doubt rumours had been in circulation with reference to Mr. 
Seymour; — that is a misfortune under which Mr. Seymour has 
laboured for years ; misty rumours taking no tangible shape were* 
in circulation against him, and so they were suffered to remain 
until Mr. Seymour took a step in the profession, which at all events 
ought to have stopped them ; because, if these were charges fit to be 
brought forward at any time, certainly they were fit to be brouf^t for- 
ward at an earlier Ume when Mr. Seymour was practising at the Bar. 
Now what has been the course of cross-examin^ion that has been 
pursued by my friend? Why, almost from first to last, Mr. Seymour 
has been cross-examined as to a speech which he made to the electors 
of Southampton after he had gone through the ordeal of which you 
have heard ; at a time of heat and excitement, when he was goaded on 
by those abominable placards which were circulated about the town. 
Almost the whole of my friend's cross-examination of Mr. Sey- 
mour, was with a view to ascertain whether everything he had said in 
1^ oourse of that speech was strictly and literally true. Now I will 
not ask my friend, for I must not be personal, but I would ask any 
gentlemim whoever became a candidate for a seat in Parliament,, 
whether he would like to be put upon his oath as to the literal 
truth of everything he ever said to electors ? Mr. Seymour goes 
down to Southampton and tells the electors, in substance truly, what 
has been going on ; his luiguage may have been a little exaggerated ; 
— if it was, it was quite natural that it should be so, considering he 
was speaking under feelings of great excitement and great irrita- 
tion. He may have said more than could be strictly and literally 
justifiable, or he may, even, if you please, have highly coloured what 
he said ; and do not forget, gentlemen, that it was Hibernian colour- 
ing. It is not fair or just to measure with strict accuracy every 
word uttered under such circumstances; and yet my friend has 
beea instructed to try the merits of Mr. Seymour's case, and the 
propriefy of the demand which he makes in this aotioD, by the test 
of whether every word he addressed to the eleetors at Southampton 
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on the Occasion on which he made the speech to which your atten- 
tion has been so often called, can be strictly and literallj borne out. 
Could anything be more absurd or unjust ? If, instead of a speech 
addressed by Mr. Seymour to his constituents, it had been an affi- 
davit, you could not have applied it to a stricter test than that to 
which you have been invited by my friend. That is the only way 
in which the writer of this article, on being called to account for 
what he has written, attempts to defend himself. Why does not 
my friend address himself to the real merits here ? What is the 
good of asking whether it is literally true, that from the earliest 
time when Mr. Seymour went the Northern Circuit he had 
been made the mark of a cruel and jealous opposition? Sup- 
pose Mr. Seymour did say that which he is reported to have said, 
it is just one of those flights of language in which a person 
would be likely to indulge when speaking upon the hustings. What 
is the use of asking kim whether language like this, ^'I came among 
the members of tiie Northern Circuit with that misfortune which 
my countryman, Grattan, has described ; I came with the curse of 
Swift upon me — ^I was an Irishman," was strictly and literally true ? 
I say that is all Hibernian language. Mr. Seymour went down to 
Southampton with feelings of sore irritation, after having gone 
through the ordeal of an eight months' scrutiny before the Benchers 
of the Middle Temple, and after having received what he considered 
a most unjust reproof and censure. On arriving in Southampton he 
found the whole town placarded with a statement calculated to make 
people believe that he had been condemned and found guilty of the 
charges which had been made against him, when, in fact, he had been 
acquitted of those charges ; and then having made a speech there he is 
now asked whether every word uttered by him in the course of that 
speech was or was not true. Is not that mere rubbish ? What has it to 
do with the article that my friend Is called upon here to defend ? 
What is there in all you have heard to justify the use of language 
such as that which you heard read yesterday ? The writer says: — 

" There are two kinds of Irishmen ; there is the Irish gentleman, 
generous, accomplished, and urbane, perhaps the highest type of the 
genus gentleman to be found in the United Kingdom. There is also 
the Irish blackguard, swaggering, foul-mouthed, and shameless ; the 
most insolent of upstarts, the most unblushing of swindlers ; never 
destitute of a quarrel, never at a loss for a lie. For as the Irish 
gentleman is of rare quality, so is the Irish blackguard consummate 
in his growth. Ireland is fdways, great in extremes, more especially 
in her psychological productions. She has reared generals who 
have led their armies to certain victory, and she has reared also the 
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laribe of cabbage garden heroes. She has adorned our ParliamaiLt 
wiih sj^ndid orators and oonsnmmate statesmen^ and has afflicted 
it also with a breed of bawling demagogues and venal fools. And 
so it happens, that this green and prolific island, with the singular 
versatility of her race, has supplied to the Ibar of England some of 
its brightest ornaments, and some of its blackest sheep ; bestowing 
on the former a learning and eloquence which Englishmen are 
proud to admire, and enriching the latter wi^ a power of impudence 
and a fertility in fraud which defy all description, as (to the unini- 
tiated intellect) they pass all knowledge. Should one of this latter 
flock find his way to an English Circuit, it could hardly be considered 
a matter for legitimate surprise if he should become an object of 
suspicion and dislike, and ^ hie niger est ' be the motto coupled with 
liis name.'' 

Has anything been brought out by my friend's cross-examination of 
Mr. Seymour to justify the writer in using language such as that ? 
What has he attempted to do ? The defendant, not having dared to 
justify what he has said directly, has attempted, indirectly, to show 
that Mr. Seymour obtained his Becordership at the price of his vote 
in the House of Commons. That is what my friend has been 
labouring to prove. Now just see what the lact is. The vote 
which Mr. Seymour gave, and by which he pledged himself to 
support the Government with reference to the Bill which was then 
in Parliament, was given, so far as we know, before any vacancy 
had occurred ; at all events, it was given before it was known to Mr. 
Seymour that there was any vacancy. On the 13th of December 
he had pledged himself to support the Government on that Bill. 
On the 19th the Bill was virtually carried in the House of Com- 
mons. Mr. Seymour voted for it, and at the time he so voted he did 
not, know that there was any vacancy in the Recordership. He 
has sworn that his father-in-law came to London, told him of the 
vacancy, and got him to apply for it after he had made his speech in 
favour of the Bill. If he used the influence which the fact of his 
being in the House of Commons gave him to get what he fairly 
could, does that entitle the writer of this article to call him a black 
sheep ? Mr. Seymour being in the House of Commons, it is very 
likely indeed that his position, as member for so large a constituency 
as that of Southampton, gave him an influence over others. That is 
a natural and legitimate influence which every man looks to : and I 
should like to know what member of the House of Commons there is, 
or ever was, who would not use the legitimate influence his position 
there gives him to obtain, if he can get it, that which he wants. 
What, in the world, do people go into Parliament for ? Every man, 
in whatever position of life he may be, will use such proper influence 
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as hiB position gives bim, to get what he fiurlj can get. It is human 
nature ; and if that is to make a man a '* black sheep," tell me. 
where, in Heaven's name, I shall find a white one ? You find that 
one man succeeds, and another is disappointed ; and it often happens 
that the man who succeeds becomes, on that very account, an object 
against whom the spite and malice of the man who fails is directed. 
If my friend could hare shown that Mr. Seymour had bartered his 
Tote for the Recordership, (which is what l^e libel imputes to him^ 
and what my friend tries to insinuate,) and had pledged himself to 
vote for the Ministry if they would give him that appointment, that, no 
doubt, would have been an abuse, and a con*upt use, of the influence 
which his being a member of Parliament gave him. How does the 
fact stand ? The fact manifestly is, (and if it were not so, my friend 
has Hansard here and has the means of correcting me,) that Mr» 
Seymour had voted and had pledged himself to the Government to 
support the Foreign Enlistment Bill before he ever heard of the 
vacancy in the Recordership, and, for aught we know, before the 
vacancy had, in fact, occurred. He voted for it before he heard of 
the vacancy ; and sent in his application for the Recordership as 
any other gentleman might, and as he had a perfect right to do. 
It is very likely that, on account of his position in the House, he 
got the appointment when others would not. My friend says, ^' Is 
it not very extraordinary that you should have got it, you being a 
barrister practising at those sessions ?" Not at all. Mr. Seymour 
has instanced other cases of the same kind. Mr. Seymour's prede- 
cessor had been appointed from the same sessions. Then my fi*iend 
says, " Were there not other gentlemen of longer standing and of 
larger practice than you ?" " Yes," says Mr. Seymour, " of longer 
standing and of larger practice in civil business ; but my experience 
has been that persons who have been in good criminal business have 
been supposed to be more fit for such an office." Then my friend 
says, "How did you get your silk gown ?" Mr. Seymour says, "I 
first applied for the coif ; it was understood that no more Serjeants 
were to be made, and my application for the coif was postponed. I 
afterwards applied for a silk gown, and that rank was conferred upon 
me at the same time that it was given to several other gentlemen." 
Who among those gentlemen was better entitled to a silk gown 
than Mr. Seymour? Mr. Seymour says, "My business at that 
time was equal to that of any of those gentlemen." What is there 
in Mr. Seymour's appointment from which you can justly infer cor- 
ruption? Do you infbr corruption from the fact that the Lord 
Chancellor, when he was bestowing the rank of Queen's Counsel on 
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a number of gentlemen who were applicants for that distinction, 
gave it also to Mr. Sejmour, who was as much entitled to it as anj of 
l^em bj his standing and his practice ? What has there been in Mr. 
ScTmonr's conduct to palliate in the slightest degree the abominable 
language in which this writer has thought proper to indulge? 
Bemember, this is not an article written in the heat or excitement of 
the moment ; it is a deliberate composition, published in a magazine 
addressed to the profession of the law, and intended to be kept as 
long as law books are preserved ; and it will be appealed to and 
resorted to as a book of reference as long as the book lasts. In that 
respect it differs from a newspaper or any ephemeral publication. It 
does not profess to be a comment upon the conduct of the Bar 
generally, or to discuss the propriety of altering the arrangements 
with reference to the admission of persons as barristers, or the super- 
vision and control which should be exercised over them, but it is 
headed on every page, "William Digby Seymour, Esq., Q.C., M.P.** 
What is it but a most gross attack on Mr. Seymour throughout, the 
general words which you find at the beginning bemg only intended 
to pave the way for that which comes afterwards ? The attack upon 
Mr. Seymour is personal and specific. There can be no doubt as to 
the language that is used. I do not say one word against the 
Benchers of the Middle Temple ; I do not complain of them for 
having instituted the inquiry, nor do I complain of the manner in 
which that inquiry was conducted ; but I say that those gentlemen 
having investigated the charges which were brought against Mr. 
Seymour, and Mr. Seymour having been called on to account for his 
conduct years before, when he had been connected with a company 
with which he had, at the time of the investigation, long ceased to 
be connected, and the charges having been declared not proved^ 
the animus of the writer of this article is apparent, when he comes 
forward, and not only reiterates the charges before made, but does so 
with a sharper and more envenomed sting ; and follows that up 
by another publication in the month of August, after the action has 
beenbrought, in which he says, in effect, " Though the Benchers 
have acquitted you, I do not j I have read your own evidence and 
your own statement, and, in my judgment, that evidence and that 
statement do not amount to a defence of the all^ations." These 
chaises, therefore, are repeated after they have been investigated by 
the proper tribunal ; they are persevered in up to the time when 
Ae action is brought, and they are persevered in afterwards in a 
second publication ; nay, they are persevered in now indirectly, and 
so far as ih^ can be, in this court. I ask you, then, what damages 
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70a will give to Mr. Sejmoor ; because this action is yirtuallj 
undefended ? Just consider what the effect of jour verdict will be. 
Here is an indictment, or that which is equivalent to an indictment^ 
against Mr. Seymour, which will stand as long as this book lasts. 
Mr. Seymour has brought an action against the publisher, who has 
not dared to plead that any one statement in it is true. The very 
first time that Mr. Seymour has an opportunity of bringing his case 
before a jury, the defendant does not dare justify what is here said, . 
and so, in effect, withdraws the question from the jury. The amount 
of compensation that you give in this case will be for ever deemed to 
be a test of your appreciation of the character and conduct of Mr. 
Seymour, attacked and persecuted as he has been. I present him to 
you confidently as a persecuted man. He happened to become 
involved, years ago, in transactions, in which, I agree, no man 
ought to involve himself, much less a barrister ; he afterwards 
honourably paid £20,000 of his debts, but was not able to pay the 
rest ; and then having withdrawn from those speculations in which 
he had formerly been engaged, and having devoted himself to his 
profession, in which he reasonably hoped to have a prosperous 
career, these charges are all kept in the background, until he has 
obtained in the proper and regular course that rank at the bar 
which every man hopes to attain sooner or later ; then, and not till 
then, are these abominable charges brought against him ; he is sub- 
jected to an ordeal to which no man at the bar has ever before been 
subjected, and acquitted after a long and searching investigation ; 
and then, after that is all over and done, the writer of this article 
thinks proper, not only to rake everything up again in this book, but 
to say in words which cannot be mistaken, that Mr. Seymour is one 
of the ^^ black sheep " of the law, and that he ought to have been 
disbarred. 

Grcntlemen, I ask. What damages will you give to Mr. Seymour ? I 
present him to you as a persecuted man. He got into Parliament^ 
and by that influence which, I say, he fairly possessed, he obtained 
his Recordership. He has been in that way successful, and on that 
very account he has been persecuted. My friend will have an op- 
portunity of addressing you last ; do not let him lead you aside from 
the real question here. The real question is not whether every 
statement which Mr. Seymour made to the electors at Southampton 
was true or not. Let my friend say whether he can explain away 
the language which is here used. The only contention that my 
friend can properly make is, that this is no libel at all ; for that i^ the 
only issue here. My friend must say that this article i^not defama- 
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tory---he must say that it does not mean Mr. Seymour, or that, if it 
does, it is only a fair comment on the conduct of a public man. No 
doubt the public conduct of a public man may fairly be criticised, but 
the law says you shall not attack the private character of any one. 
What pretence is there for saying that this is nothing but a fair 
comment on the conduct of a public man ? Is it fair to say of a man, 
that he is a ^^ black sheep," '^ an Irish blackguard," and that he is 
" fertile in fraud " ? To call that nothing more than fair and legiti- 
mate comment, is to ignore altogether the meaning of the English 
language. Do not let my friend lead you away from the real issue^ 
which is, Is this a libel defamatory of Mr. Seymour ? If it be, then 
there is no justificatiop ; and there being no justification, I ask yon 
for such a Terdict as will mark your sense of the injury Mr. Sey* 
mour has sustained. 

Mr. Serjeant Shee : — May it please your Lordship, Gentlemen 
of the jury, you have heard a great deal, in the course of this cause, 
of the jealousies which are said to exist in our profession, but neither 
you, I think, nor any of my learned friends by whom the court is 
crowded, will be inclined to consider me an object of jealousy, or 
much envy me the task which I am now called upon to go through. 
It is a task which, if I could have done so with any degree of pro- 
priety, I should have been only too glad to have escaped. I declined 
to accept it, until I had satisfied myself, by a careful perusal of the 
book which Mr. Seymour has published, and which I had not before 
seen, that I could not, practising as I do before my lord, and as senior 
member of the Common Law Bar, refuse my services to Mr. Butter- 
worth. I should not have been justified in declining to do that 
which every one of my learned friends would have regretted to have 
been obliged to undertake. Having undertaken it, I have the satis- 
faction of knowing that I am counsel for an honourable and respect- 
able man, who desires to be defended by none but honourable and 
respectable means. Whether Mr. Seymour followed the advice 
which, relying, as he well might, on the professional friendship or 
acquaintance, the necessitudo sortis, which exists amongst us, he four 
or five years ago asked and obtained of me, I have not, and never 
have had, the means of knowing ; but I must do him the justice to 
say, my impression at the time was, that he intended to follow it. 
If he had consulted me before he brought this action, I should have 
endeavoured to dissuade him from bringing it, and for this reason- 
it afibrds him no fair opportunity of clearing his character from the 
imputations by which it has, unfortunately, become stained^ and no 
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opportanitj to Mr. Batterwortli, if so disposed, which he is not» of 
establishiDg their truth. 

Grentlemen, the contents of the libel set out upon this record are 
such as to give to anj person desirous of making a long oration 
about everything and everybodj^ abundant opportunity of self-indul- 
gence. The conduct of Mr. Seymour ^ve^ seven, ten years ago, as 
chairman of the Waller Grold Mining Company ; the honour and 
independence of the Bar, and the conduct to Mr. Seymour of aa 
important subdivision of it, the Northern Circuit ; the jurisdiction 
and duties of the Benchers of the Inns of Court, and the manner in 
which the Benchers of the Middle Temple have administered to Mr. 
Seymour the half-public half-private justice which they dispense; 
the motives and the objects with which the minor patronage of the 
law is bestowed by the Home Secretary, and the higher patronage 
and honours of the law by the Lord Chancellor; the representation 
of the people in the House of Commons by gentlemen of ihe long 
robe; the character and respectability of Parliament itself, are topics, 
none of which, with a little skilful handling, could be deemed irrele- 
vant to the questions, extended by a long, loose, impointed decla- 
ration, and left wide by the plea upon this record. 

I cannot undertake to steer absolutely clear of any of these topics, 
liut I undertake to keep steadily in view, throughout the whole of 
ihe observations which it will be my duty to address to you, what I 
have ever considered to be a golden rule for the guidance of an advo- 
-cate for the defendant in a case of libel not justified upon the record: 
—vindicate your own client if you can, on grounds known to the 
law, and to the just and right feelings of honourable and sensible 
men, but do not unnecessarily attack the plaintiff. Mr. Seymour, 
gentlemei^ may rest assured that no shaft shall be hurled by me 
against him, which he, by bringing this action, has not forced Mr. 
Butterworth to take up, and hand to me for his defence. 

Before I proceed to address myself to the substance of the article 
which is complained of by my learned friend, and to his observations 
upon it, allow me for a moment to call your attention to the position 
:;and character of the defendant, the plaintiff and the other persons 
"^o are mentioned in the record. The defendant, to begin with, is 
one of a firm of law-publishers, as eminent as any in the city of 
London; he is a gentleman of high character and respectability, a 
man of property, perfectly responsible, and perfectly competent to 
meet any claim which may be made upon him. I do not understand 
what my learned friend means by saying that we have erred in not 
proclaiming who the individudL is who wrote this article. Do we 



eT6r hear any such prookmation made in cases of libel ? Hardlj 
«ver! It is enough that the man who stands before the juiy to 
answer for what he has done — the thing done and complained of not 
being the writing of the article, but the printing and publishing of it 
—enough for every purpose of justice and of finirness between man 
and man, that he should be a responsible person in a position to meet 
snj damages which a jury may think right to give; and there is no 
man in this metropolis, as Mr. Seympur weLl knew when he brought 
Ihis action, better able to bear the brunt of it, than the gentleman 
who is the defendant upcm this record. 

€rentkmen, the Inns of Court, as you may probably know, are 
Tohintary societies, wholly independent of the Crown and the Govern- 
ment of the country, which possess the privilege of conferring on 
joung men, who have been &t a certain number of years (I Uiink it 
is now three) regular frequenters in term-time of their public hall, 
who have attended a certain number of lectures or submitted to an 
examination as to their profbssicmal attainments, the right of prac- 
tising as barristers. The governing body of these societies are called 
Benchers ; they are always men of considerable standing at the bar, 
aaid almost always of the rank of Queen's Counsel. The discipline 
maintained and enforced by them is of the gentlest, the most consi- 
derate, the most indulgent chm'aoter. Knowing, as they well do, 
that the people of tiiis country of every grade look to our profession 
as the means of raising their children, whatever their original condi- 
tion, to social honour and distinction, and count, with patriotic and 
truly popular pride, in the House of Lords, the coronets which were 
won by the li^t of the midnight oil in the study of the noblest of all 
human sciences — the jurisprudence of a free people; the Benchers 
of the four Inns of Court admit to their societies the sons of gentle- 
men of the highest rank, of dignified and hard-working clergymen, of 
eminent solicitors, of prosperous merchants, of respectable farmers, 
shopkeepers, and even mechanics, on the easiest possible terms, and 
on a footing of perfect equality. When once they become members of 
these societies, nothing is required of them but that they shall con- 
duct themselves as gentlemen — as gentlemen in the best sense of that 
word — that is, as men of honour and integrity. If they fail in that 
important particular, they are liable to have their conduct inquired 
into, and to be privktely or publicly reprimanded ; they are liable 
also, subject to an appeal against a reprimand, or against the heavier 
sentence, to be deprived of the degree which the society has con- 
ferred. And it is quite right they should be so liable. According 
to the usages of this country, matters of the deepest moment, affecting 
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the honottr of familiefl, interetis ih» dearest that ^an be conoeiTedy 
are bj the snbjects of the Queen, of ererj claBs> eiftnutedy with entire 
confidence, to the members of the Bar, in full reliance upon^ the 
certificate of character conferred upon th^n, with the degree of bar- 
rister, by the Lins of Court. It is supposed bj the people of this 
country, and truly supposed,— ^beliered, and bdieyed with good 
grounds for the Ij^ief, — ^that the body of the Bar, from whom ^e 
judges of the land are selected^ are A*ee from all suspicion upon 
their honour, and that it can only be in an exertional ^auste, in 
one instance out of many hundreds, that a barrister can be reason- 
ably suspected of baring failed in that common and ordiniOT: duty 
which is expected of the members of every respectabto society — that 
is, that he should behaye like a man of honour and a gmitleman. 
The case of Mr. Seymour has created an impression, that Haea juris- 
diction exercised by 1^ Benchers of the Inns of Court in cases such 
as those relating to Mr. Seymour's conduet, ought to be entrusted 
to a committee or council of all tiie Inns of Court, so that tiie 
B^chers of no one Inn should be subject to the responsibility of 
too great sererily, or, what is aknost as bad, too great, lenity in 
dealing with charges so serioosu Whether that would be, as maay 
think; an improTement, we are not here to inquire. Hitherto, the 
jurisdiction exercised by ihe Benchers of the Iims of Court o^er tibe 
members of their societies, has given entire satis^Eiction to the vast 
majority! ^^ *^® profession, fknr this reason; it has been generous^ 
tolerant, and just, administered on all occasions with an earnest 
desire to take a liberal view of anything that may have been 4one 
amiss, and to save the character and the means of livelihood of those 
whose conduct has become the subject of inquiry. 

The plaintifi; Mr. Seymour, appears to have been hcanx in an 
honourable and respectable station. He has had the great advantage 
which I remember to have been described by Mr. Burke, of having 
never seen anything mean, low, or unworthy during bis infancy 
and childhood. He is the son of a respectaUe clergyman of the 
Irish Established Church-— one of a body of whom I may* be 
permitted to observe — knowing them well — ^that a higher class 
of gentlemen does not exist in the United Kingdom. He received 
the best possible education at Trinity College, Dublin ; and he 
came to England with every recommendation in his favour. At the 
age of about twenty-one he became a member of the Society of the 
Middle Temple ; — and here I may say that during the long time that 
I have been at the bar, I have never known a single instance of a 
complaint of injustice or of hardship on the part of the Boichers of 
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that Lm to any member of the profession. He became a member 
of that society — sabmitted himself to its mles and to the jurisdic- 
tion of its goveming 1>odj. In due time he was called to the bar, 
and joined, at ihe age of twenty-four, the Northern Circuit. He 
appears to hare been admitted to the Bar Mess of that Circuit 
without the smallest ob^tion being made to him. There coiild 
be none. No joong man of his age— just admitted to the bar — 
finds the least difficulty in joining the Bar Mess of any Circuit. 
We admit such men as a matter of course. K a man bas been 
many years buffeting i^ut in other pursuits, it becomes necessary 
that we sbould know something about him ; but a young man — 
twenty.four years of age— just called to the bar, joins the Northern, 
or the Home, or the Western, or any other Circuit Mess on a 
m^e introduction, and is received in the iHendliest possible way. 

When I come to notice the details of the article complained of, 
you will be enabled to judge what the difference is between the 
ree^tion of a Scotchman, an Irishnum, and an Englishman. Mr. 
Seymour became a member of the Northern Circuit — a Circuit 
which has always numbered among its members a large portion 
of the. most honourable, ihe most learned, the most eloquent, and 
in all respects the most distinguished members of our profession. 
At that time at the head of the Northern Circuit were gentlemen 
whose names it is enough to mention to satisfy you that he could 
not have joined a society in which he had a greater reason to 
expect justice. I will mention first a learned friend of mine, not 
now present, who, thougb he has not been raised to the Bench, 
might have been raised to it at any time during tbe last fifteen 
years with, the assent and approval of the whole body of the 
profession — ^my learned friend, Mr. Knowles — a man as incapable 
of doing an injustice, or of acting unkindly, as any person in the 
world. Mr. Knowles, the late Mr. Matthew Talbot Baines, Sir 
David Dundas, and Mr. (now Baron) Martin, were the leaders 
of that Circuit, and the leaders of a Circuit, to a great extent, give 
a tone to the Circuit. Mr. Seymour had the advantage of joining 
the Northern Circuit when those gentlemen were the leaders of it. 
He went the Durham Sessions, and did his best, as all young men 
doj to get on ; and he appears to have succeeded to some consi- 
derable extent at those sessions. In the year 1852 he was returned 
to P^liament, at the comparatively early age — for a barrister — of 
thirty, as one of the representatives for the borough of Sunderland. 
When he got into Parliament he took the liberal side in politics, 
and genendly voted with the party which was in power, — ^the 
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liberal party. In 1852-3, aocm after he had beeome a Hembor of 
Parliament, he seema, unfortonatelj, to have eonseeled himself 
with stock-j<^bing Iransactbns. He beeaaae aaseciated, as ehur^ 
man, with a bodj of swindlers calling ^mselTes Ihe directors of 
the Waller Gold Mining C(»QD|»any. This appears by his evidence 
to-daj, and by the letters which are set out as part c£ this libel, and 
he t^es credit to himself for having, as chairman of that company, 
suddenly ascertained that his co-directors were a set of swindlers, 
and for having undertaken all their liabilities to an amount, as he 
says, of £40,000,— £20,000 of which he has paid. He became j^k>, 
unf<»rtunately, connected with a printing scheme, whidi is men- 
tioned in the article complained of, and in his protest published by 
him in the Times newspaper to the Benchers of the Middle T^nple, 
dated the 3rd of February. It appears from tiiat protest that he 
had been charged by a Mr. Parker, a respectable solicitor, with 
having misappropriated a sum of £500 which had been handed 
to him for a particular purpose ; and it is plain — ^whatever attention 
he may have paid to his p*ofession and to the modest emoluments 
which he obtained at the Durham and Northumberland Sessions — 
that from the date at which he became a Member of Parliament 
until the end of the year 1854, when he was made Becorder of 
Newcastle, his time was not employed as the time of the honourable 
men who were members of his Circuit and members of the Bar 
generally was employed, but in an endeavour to get rapidly rich 
by stock-jobbing transactions, and that just at the time when he 
was thus mixed up with those who deserved no better name 
than that of swindlers ; in the month of December, 1854, in the 
eighth year of his standing at the bar, he was appointed Becorder 
of Newcastle-upon-Tyne— one of the largest of our commercial 
towns— in which the jurisdiction of the Recorder, both criminal 
and civil, is very extensive* On his appointment to that office he 
lost his seat, and he remained out of Parliament until the year 1859, 
during which time all his afiairs became the subject of that descrip- 
tion of inquiry which takes place when a man becomes a bankrupt. 
He took the benefit of the Private Arrangement Act, which, 
before gentlemen not traders could be bankrupts, used to becalled 
the *^ Gentleman's Act." In the course of his endeavour to obtam 
the benefit of that Act, he was opposed by the solicitor whom I have 
mentioned ; and it appears from the papers now before you, — and 
which he himself brings before you — that he was opposed on the 
ground that he had obtained from him the sum of £500 fraudulentlj^ 
and refused to return it. That was his position. It appears firom 
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his speeoli at Southampton that this was perfectly well known— 
generally known to the members of his profession. It was known 
also, you may depend upon it, in commercial eirdes in the dij ; 
notwkhstandhig which — to the astonishment of every one— on the 
22nd of February, 1861, he was gazetted as Queen's Counsel, 
in company with some ten or twelve gentiemen upon whose 
honour and character there never had been a stain, who were 
beloved and respected by every member of the profession, and 
almost every one of whom might have been appointed to the 
judicial bench without a murmur on the part of any one who was 
left behind. 

Grentlemen, my learned friend, Mr. Lush, complains that the 
charges which were ultimately brought before the Benchers of the 
Middle Temple i^ainst Mr. Seymour, had not been brought forward 
at an earlier period. I agree with my learned friend that the 
honour and character of the junior members of the Bar is a matter 
of the highest concern. It is of the last importance that every 
member of the Bar should be a man of honour and integrity; but it 
is not so mischievous that a junior member of the Bar, without posi- 
tion or professional rank, should be detected in conduct unworthy 
of a gentleman and a man of honour, as it would be in the case of 
one of the judges of the land, or in ihe case of a gentleman who 
has been appointed one of Her Majesty's Counsel, with a right, not 
a strict but a conventional right, and one which without good cause 
is never disputed, to become a Bencher of his Inn. For three 
years, from the time when Mr. Seymour took the benefit of the 
Gentleman's Act until the time when Lord Chancellor Campbell 
thought right to make him a Queen's Counsel, rumours most in- 
jurious to his honour and character had been current in the profes- 
sion. My learned friend says, "Why were these charges not 
brought forward before ?" Nothing, with certainty, was known 
about them until Mr. Seymour took the benefit of the Gentleman's 
Act ; but when he did take the benefit of the Gentleman's Act then 
it became known, not with perfect accuracy, but with a tolerable 
degree of precision, what the nature of the charges against him was. 
His rank as Queen's Counsel gave him a position on his Circuit, and 
a position here in London, and a position in his Inn, which no man 
ought to hold whose character is not free from suspicion ; and ac- 
cordingly the Benchers of his Inn, having been informed of circum- 
stances which threw a grave shade upon the antecedents of Mr. 
Seymour, thought it necessary to call him before them to explain 
those circumstances. Mr. Seymour submitted himself to that 
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inquiry ; and the result of that inquirj, after about fifteen meeting?, 
was the judgment which you haye heard read, and which I will 
presently read to you again. The Benchers, having come to Hie 
conclusion that the principal charges were not proved, althongh 
Mr. Seymour's conduct had been such as to deserve a severe cen- 
sure, had two courses to pursue ; they might reprimand him in 
private, or reprimand him in public ; they might, as they did, read 
the sentence to him in their pariiament chamber, none bat the 
Benchers being present, or they might, if they thought proper, 
screen and make public the judgment at which they had arrived ; 
they thought proper, in mercy to him, not to screen their judgment. 
They thought it would be better (it was manifestly better for him) 
that a general impression should prevail that his conduct had 
brought upon him their censure, but that it had not been such as to 
justify his being disbarred ; and that under the influence of the admo- 
nition which that censure conveyed, he should have an opportunity 
of deserving, by conducting himself for the future as an honest and 
honourable man, the position in the iH*ofession which iie had well 
nigh forfeited. On the 23rd of January, the Benchers having a 
few days before read their sentence to Mr. Seymour, sent him the 
sentence in writing, accompanied by all the evidence upon which it 
was founded. When that sentence was read to him he had expressed 
himself in the terms which you have heard him state ; they were 
terms intimating no dissatisfaction with the conduct of the Benchers 
towards him. It had, in fiict, not been severe ; and he had from the 
23rd of January until the 3rd of February to consider what he 
would do under the circumstances in which he was placed. No one 
can doubt that to a sensitive and honourable mind such a eensnre 
must have been a cause of very great unhappiness; he could not but 
feel that men, who could have no possible motive fbr doing him an 
injustice, had taken, if their sentence expressed their real opinions, 
a course in respect of him much more lenient than they could pos- 
sibly justify ; he was aware that whatever little irregularity had 
taken place in the course of the inquiry, no substantial irregularity 
had been committed, because the evidence which was taken every 
day that Mr. Seymour attended before the Benchers was communi- 
cated to him in print, as well as to all the Benchers of the Society ; 
and he cannot have supposed, and he did not, in fact, suppose, that 
any member of that Inn would have taken part in the judgment 
which was pronounced upon him without having fully informed him- 
self of all the evidence which had been produced against him, and 
of the evidence which had been adduced in his fevour. He had from 
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the 2drd of Janmuy till the 8rd of February to consider what he 
should do. Mr. Sejmonr tells us that he was adTised not to appeal 
to the Judges. Whoever gave him that adyice, gave him, in my 
opinion, very bad advice. I am not aware that the Judges, who are, 
ex officio, Visitors of the Inns of Court, would hare refused to 
entertain his appeal ; if they did refuse we shall know it before 
this cause is over. 

LoiRD Chief Justice Cookbusn : — ^There is no ground at pre- 
sent for saying that the Judges refused to entertain an appeal. 

Mr. Sebjeant Shee : — ^None, my lord. And I say, gentlemen, 
that if they did refuse to entertain it, I am quite certain it will be 
known before this cause is over. Mr. Seymour states that he was 
advised that he could not appeal. I think that no single member of 
the Bar should have undertaken to give that advice. What ! That 
a censure dishonouring to a member of the Bar, a Queen's Counsel, 
and a Judge of the land, should be passed by the Benchers of an Inn 
of Court, and that he should have no appeal against it to the Visitors 
of the Society I that it should be screened in the Society's hall so as 
to give it (for that is the inevitable result) a certainty of publicity in 
the public papers, and that the member of the Inn so disgraced, it 
may be ruined, should have no opportunity of redress I I believe it 
to be wholly impossible. I do not know who gave Mr. Seymour 
that advice, but he was a bold man who did it ; and I believe that 
any one of my friends who hear me now would have told Mr. Sey- 
mour, if he had thought it right to consult him, *' Do not lose a 
moment, write to the Lord Chief Justice of the Court of Queen's 
Bench, the highest in rank and in authority of Her Majesty's 
Judges, and ask him to cause the matter to be investigated." Mr. 
Seymour did not take that course ; and I grieve now to have to call 
your attention to the course which he preferred to it. Mr. Seymour's 
course was one which, when fairly considered, as I have no doubt 
it will be before this cause comes to an end, leaves him no pretence 
whatever for bringing this action. He went, on the 4th of February, 
into the market-place of Southampton ; he had assembled there to 
hear him the electors and non-electors of the borough ; he there 
made his appeal to them against the Benchers of the Inn to which 
he belonged; and that he then deliberately intended to withdraw 
a matter which related to his honour and character jfrom its 
proper tribunal to the tribunal of the public, which never could 
fairly decide upon it, is plain from the last words of the speech 
which Mr. Seymour delivered upon that occasion, and which is 
«et out upon this record : — 
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" Now, geBtlemen,'* he said, " I haye d<me. I have gone over ike 
▼aiioiiB poiots whidi fairiy, or un&irlj, have been pressed upon jonr 
attenftioii, and upon which I have oome down, thoi^h kte, to South- 
ampton in the honest hope that I might receive from joa a verdict 
such as would tell at once to the public that, whatever cruelty I 
have encountered elsewhere, however the dirty fingers of certain 
members of mj own profession have been employed in raking up the 
scandal of the past for the purpose of dragging up something to 
damage mj repute ; yet that you sympathized with your represen- 
tative, that you accepted the result, that you saw me still a memb^ 
of an honourable profession in spite of malice and jealousy, and of 
political hate, still holding the rank which by such hard struggles I 
attained, and that you would, by your determination, and by your 
pronounced opinion to-night, trample for ever upon this cruel 
attempt to call public attention to a matter which hitherto, at least, 
has been confined to a more limited circle, and has never yet been 
brought forth and laid before the glare of public day." 

He appealed to the public through his friends and supporters at 
Southampton. He must have known perfectly well, considering the 
position he then held at the Bar, and in the House of Commons, that 
every word he said would be taken down by reporters, and that it 
would appear the next day in the Times newspaper, and he does 
not take exception to one word in the report which was furnished to 
the columns of that journal. We have him then appealing to the 
public against the Benchers of his Inn of Court, the jurisdiction to 
which he had submitted himself when he became a member of that 
Society, the jurisdiction which he knew to have been exercised in 
his case with very great leniency and forbearance. Gentlemen, he 
was not content with appealing to the people at Southampton, and 
to the public generally, but he took upon himself on that occasion to 
attack the Benchers of his Inn. " I was," he said, " upon fifteen 
different occasions before the Benchers of my Inn, and I stood 
practically before fifteen different tribunals, because upon no two oc- 
casions were my judges the same. The examinations were conducted 
within closed doors. I would to God they had been conducted in 
the broad light of day, and before the face of my constituents and 
the country ; they were conducted by men sitting down after dinner, 
varying in their numbers and attendance, and sometimes postponmg 
the inquiry upon the most trivial grounds." So that he went down 
to Southampton with the deliberate purpose of attacking gentlemen 
of the highest honour and character, as if they had displayed the 
same feeling which he charges upon the members of his Circuit, and 
had determined to pursue him, through motives of jealousy, and to 
work his destruction. 
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Now, geiKdemen, let as see (becauae it is right it ahonld be 
knawn) who ihe members of the Bench were. ' The members <^ 
ibe Bench who took part in that inquiry w^:^ Sir Laurence Peel, 
the late Chief Justice of Ben^; Mr. Greenwood, a Queen's 
Counsel, and solicitor to the Treasurj ; Mr. Bagshawe, a Queen's 
Counsel at the Chancery Bar, now one of the County Court Judges 
in Wales ; Mr. Karslake, a Queen's Counsel and one of the leaders of 
the Western Circuit ; Mr, Anderson, a Queen's Counsel, a member 
of the Chancery Bar going no Circuit ; Sir William Alexander, 
a Queen's Counsel, the Attomey-Greneral to the Prince of Wales, 
and one of the leaders of the Oxford Circuit ; Mr. O'Malley, a 
Queen's Counsel, and one of the leaders of the Nc»rfolk Circuit ; 
Mr. Thomas Chambers, a Queen's Counsel and Common Serjeant of 
tiie City of London ; Mr. Hawkins, a Queen's Counsel and one of 
the leaders of the Home Circuit ; Mr. Green, a Queen's Counsel, and 
a member of the Chancery Bar ; Sir Frederick Slade, a Queen's 
Counsel, and one of the leaders of the Western Circuit ; the 
present Queen's Advocate, then Dr. Phillimore ; Mr. Mills, a Queen's 
Counsel, and one of t^e leaders of the N(»*folk Circuit ; Mr. 
Coleridge, a Queen's Counsel, and one of the leaders of the 
Western Circuit; Mr. Kodwell, a Queen's Counsel who practises 
at the Parliamentary Bar, and a member of the Home Circuit; 
Mr. Montagu Smith, a Queen's Counsel, and the leader of the 
Western Circuit ; Mr. BoTill, a Queen's Counsel, and one of the 
leaders of the Home Circuit ; Mr. Monk, a Queen's Counsel, and 
one of the leaders of the North^*n Circuit ; Mr. Hoggins, a Queen's 
Counsel, and one of the leaders of the Northern Circuit ; and my 
learned friend, Mr. Knowles, a Queen's Counsel, who had formerly 
been a member of the Northern Circuit, but who has thought right 
to retire firom the practice of his profession on the Northern Circuit, 
lukYing long been the leader of that Circuit, and in very large 
business. There are two other gentlemen, one a conveyancer, Mr. 
Hopley White ; and another gentleman, Mr. Beynolds, who has 
retired frcmi practising the profession. Such was the tribunal before 
which Mr. Seymour appeared, and I ask you if it would be possible 
to assemble the same number of gentlemen firom any profession, 
or from aaj number of professions, who would be more likely 
to arrive at a fair and just conclusion on the conduct of a member 
of a society to which they belonged than these gentlemen would be. 
Mr. Seymour was not content with appealing against them in the 
way I have just read to you from his speech, but when they were 
forced by his appeal to the public to screen their jiidgment, that 
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ia, to put it up in the HaU, be sent a letter to them wkieh^ he SBys, 
was written on the 3rd of February, «id which he calls a protest, 
and that letter or protest be afterwards sent to the Timet news- 
paper, in which journal it appeared. Let us see what be says 
in that letter respecting the gentlemen who bad heard his ease 
as Benchers of his Inn : — 

''There is another subject to which I feel bound to call your 
attention. You have held fifteen meetings, and in no single instance 
has your parliament been composed a second time of the same 
members as any previous parliament. In point of fact, therefore, 
I have been tried before fifteen different tribunals. Your numbers 
have been equally irregular, varying from a maximum of eighteen 
to a minimum of seven. One of your number first attended at the 
fifth meeting, one first at the sixth, two at the ninth, two at the 
tenth, and one at the thirteenth I The following is an analysis of 
the attendance of all the Benchers : — Two attended fifteen meetings, 
two attended fourteen, one attended twelve, two attended eleven, 
one attended ten, two attended nine, two attended eight, two 
attended seven, three attended six, two attended fcvey one attended 
four, two attended three, two attended two, and two attended one. 
Here is a remarkable disregard both of the spirit and letter of &e 
wise rule of the Society which requires the attendance of the smB 
numbers on every adjourned hearing of an inquiry into an accusation 
against a barrister." 

Are those fit observations for a barrister of an Inn of Court to 
make, and to make public by sending them to the Times newspwpetf 
unless he intended to provoke a full discussion by the public in the 
public press of all the matters to which those observations related? 
Was it right of Mr. Seymour, when he might have appealed to the 
Judges, or asked ibe^ Judges to entertain his appeal against the 
reprimand of the Bench, thus to attack the Benchers befbre the 
public ? I apprehend not ; but if he thought right to do so it is not 
reasonable of him to complain of any of the consequences whieh 
have resulted from it. 

Let us now see what the sentence pronounced upon him by the 
Benchers was. It is a sentence which gives rise to questions of 
very serious imporotnce, — questions in which the conduct of Ae 
Benchers is as much involved as the conduct of Mr. Seymour. 

" The Masters of the Bench have carefully considered the volu- 
minous evidence and documents which have been brought before 
them, and have come to the conclusion that the charges in the cases 
of * Parker,* * Coutts,* and * Robertson,' respectively, are not proved, 
and that the charge of a proposal to hold briefs for an attorney itt 
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Uquidation of his costs payable by you, is proved. The &cts and 
circumstances which are disclosed, fully satisfy the Masters of the 
Bench of the necessity for this inquiry, and they regret to add that 
they cannot accompany their intimation to you of their decision on 
the three charges first named with any declaration that your conduct 
is not liable to censure ; on the contrary, they have the painful duty 
to perform of stating to you that they find much worthy of severe 
condemnation even on the most favourable construction of your 
actions. That in Parker's case, on your own statement of your con- 
duct, evidence appears of a want of open dealing towards, and of 
concealment from, Mr. Parker. Mr. Parker's agreement with you on 
your own version of it, was inconsistent with your substitution of 
your credit for the money you undertook to add to his own, and 
with the use of his money for any purpose unconnected with the 
printing scheme. The breach of your agreement in these two 
respects was not communicated to Mr. Parker, whose consent alone 
could have justified the course to which you actually resorted. The 
Masters of the Bench are also under the painful necessity of 
declaring their opinion, that the settlement of Mr. Parker's action, 
while the charges of fraud included in it were, in the opinion of the 
Bench, not only not -withdrawn, but were strongly re-aeserted, as 
it was conduct calculated to destroy character by exciting suspicions 
that charges which were not boldly met could not be gainsaid, 
was an arrangement to which a right-minded man, even in the 
hour of heavy pecuniary distress, would not have submitted. They 
are compelled to add that no solid ground presents itself on the 
evidence in justification of the affidavit which was made by you for 
the purpose of postponing the trial of the action in question. With 
respect to Captain Robertson's case, there is found in your state- 
ments at various times, in relation to that case, a want of consistency 
which indicates some recklessness of assertion. Your assertion, so 
often repeated, that you had generously taken upon yourself very 
large liabilities which did not in any way belong to you, as you 
assert yourself to have been totally unconnected with, and innocent 
of^ the transaction termed ^ rigging the market,' is at variance with 
the statement in your letter, to Mr. Lefroy, that the debt was as 
much Captain Bobertson's as your own. The Masters of the Bench 
are unable to reconcile an act which, according to your version 
of it, would have been one of romantic generosity and self-devotion 
(scarcely consistent with your duties to others and with the 
reasonable claims of justice) with other portions of the evidence, 
and with the ordinary presumptions which arise from your conduct 
as disclosed throughout these painful transactions. The fourth 
charge relates to a matter of a difierent character. The Masters of 
the Bench are glad to find that it is not justified by you, but the 
grounds on which you attempted to palliate your conduct are not 
uatisfactory to them. Your, proposal was one most improper 
from a barrister to an attorney, and invited a breach of duty on the 
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|Mfft df Ae atforn^ ; a cliieoi would lieTer be likely to tuaipeci tka^ 
hiB lUstorsey, froai secrci modves of imtcraBi^ me seketiiig aa 
adrocafta for him wlHuii otherwue be might not have choieiu H i^ 
condoet, therefore, promolii^ deoepiion, and laMj to generate 
tiiB|ttoioii whero confidence ahoiiM prevail* if fnich a praactikse ^eve 
tol^^ted, it woald lower Ihe eharaet^ aod hovonr ef botik braaehea 
of the profeteioB, and wouM be ii^nriona to ^e paWe, not <jmij by 
i«BBOQ of such debMom^t, bat «kD bj its tendenoj to introdaee into, op 
maintain i% the pcaetvoeof their profeaBioa men mbte distoiguii&ed bf 
the plianej of <beir principks than bj the gifts of nature, improved bn^ 
aa indastrieos and honest ptfeilit of emiDetiee by* honoara^ble means.'* 

GenUemen, do not de<»t¥e joorselves^^if^iiA I have ncpvr read ^ 
you n the only part ai what Mr. Seymonr ^slUb the fif>el which 
gives him the smallest pain. That is the real libel. If Mr. 
Seymour had not thought proper to make it public, Mr. Butter- 
worth might not perhaps strictly have had a right to print and 
publish it. Tlmt k the libel. Take that out of the artixde^ tmi 
there is nothing in it that would do sevious danoiage, orfierhii^s a*y 
<himage, to a gentleman in Mr. Seymem^B pesitkNu. 

Now let «s see what obserrations have been made by Mr. Sey- 
mour's Cbunisel upon that libd. I cannot but rfegret (and 1 say it 
with the most unafiected respect for my learned friend Mr.. laasb) 
the sort of apology whieh he has made £or Mr. Seymour ia^espeet 
of that last charge^ the.eharge of oierii^ to hold brie& for a» attor** 
negr in any Court in order to dtsohai!ge> an anunmt of ooita dtte t)^^ 
hmi* MyMeamed friend seems to think t^iat ali(^<«rgh 9t 'wat H 
breadi of eftiquette, it may be juK<5iiied on a principle of hbnesty. 
Lord Chiei' JtrsTrcB CocKBunK : — ^No— not justified — ^palliatei 
Mr. Serjeant Siqbss : — ^Palliated^ then. 

LoAP Chxkf Justkgsi Cocebubn : — I should have be^i very eon^ 
to hear Mr^ Xi^sh s^y ti^it it waaju3tified. 
Mr. lAfiAi-^l never said that itwae. 

Mt\ S^uBAKT Stt»E : — ^Th€® I beg my friendVpardon-^that ft was 
palliated by a principle of honei^ty. I think, gentlemen, that ycm 
will be of opinion, for the reasons given by the Masters of the Bencii„ 
that it a conduct which is whQ% inexcusaUe. I* cannot avoid 
adding, that eveii ftdings of. honesty needj»othave led Mr. Seymeac 
to that bre^h of profesaioiial etiquette^ Maxt Sie^pDoar tv^aaat ithat 
time, ace(»Pdiog to his 'OW«i statefeoent,'^ pr<D0^et*oeiB mettiber <XiM 
Bar. Sorely he miglit have ]>aid the c^ts dtit of |bes ret^efved "km 
other attorneys besides Mr. Brown. There was; no difficulty Ut ii| 
doing that. I will not dwell longet ujpoi^ thai|ia^j; oi. I^.siejki^^ 
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poMwmio^ upon Mm >bf the BcpmIi.; liiajMiiQcaidcRt in tbai l»6|>e^ 
remains .CTliroiy taoBCinsd. ' 
C^eittlofmeDi^ m^ iearaed ^ieild ss^ thaitbe ares^ of ithis libel ovght 

quite fdMR to Q^ieB^3tbo<^rwiiafTeaidsiiity thist Mt« SAymotr mrnU 
hmm JenoiBUL fierfeclif^well' tiiat it nrUB r^ntedottllf iMpoBsiblie Hxut 
UndeMdant dioaid joi<rifr «^ ofthelftulMMDtti^ pvarim i6f iL . Jwt 
ooBoeWie irhat lieinnaMtbavioi dbne haflLihe heek aobvisod ia adopt tiMi 
GHtrfte« He wcniild hipm llad to Ukk tererfrnXl^Mpa in ^t ifteii<>^ 
teiwe of t^ Batichen^ mad te ktve btserted ^e tmiA of «U Ike 
materkdipiiftdof 'it; for *i]»itiMe)9yihe>woaidilMnre kadte'takeiaevi^i 
upoA.itbe qfttestioBy 'Vfbeldi^r ibem wM^ja' neceBsify €i» iiie intrw^ '^ 
whether ihdve ^wiaa BUKoiii Inbiii ooiidtjef t^oi^lftqr lef 8e»«Fe cend ow i m i 
tion^ iribthertbecor ifa6^ evideiMwi^a W&iit «f et)eft deiltng k>imrd«^ 
aad cendealbiviirt} >fhMk^ Mn P&Am* ; itbeiher Mt. Paiker^B agtee- 
itteQU^4i*Miv Seymour -wm ^mcmAa^eiit yfith. Ite milMplltiitieii «f 
Mit. Se^n^snur^efedit kft tiie tmmey wkvdi Mr. SeymMr undertock 
t»ittddMto' M}^^ P^kei^B INV ptromete the -^inlSttg Bdreme i ^hedier it 
yMstrvm'^lMi no iBodid gfcrM^ pr^^aleA itself on tli^ eride^e in 
j«istit«atioiiU)fi^ •affldttvft -which 'Mr. St6y]tt<ytii> %ad mdde fot po««- 
poflhig'tih« tri^trf '^^6 ttteri<rti 1«t>tiglrt hy Mh Patket against Mttk 
tOreocrterthe £690 ; wfMl^r, ^i«h rei^p^to Oaptain BoberiDdtt%- 
cifte, ihere 'wae b lir.^ Se^t^ttt^fe ^tatemetait in iN^kitiioii to tha« oaeo) 
awatft^ef con^steney whiek' itidi^eat^dfleMe teckleMttesB ofusdev- 
tib», ahd whether it wad troe thaV he h^ generoimiy take^ teptui^ 
hitmeAf \*ery large fiabilities (ftttottiilSiig, Ibdiere he says wow, to^ 
£40;000) iiot itt AHy w»y helonglng to Mm, as he asserted kteselt 
to hiix^e beea totaHy nnooiwieetbd wKih, and iimoeettft of, the trteW^ 
action tentted "rf^ng the tnAfket.'* AM this, accttr«iig te ihy 
IWtftted friend, ought to hai^ beeti p&i ki isScre. *rhat is to S«f, 
iSiuilt the defeBdattt, Mr; Btttt€^h»vwttr, In otdef to defend hiiwrtflf 
in thfts' aetie^e, ought Ho have ntiderfekeA te go ttmxigli all tlw 
Evidence whiek had been heftrS beibre the Benehet^ of ihe ItKddle 
Temple, wirti a view to pvm^ ^e ti*^^ ai^ justice of the obserVa- 
iJoBs whieh the Beiusliein^'ef {^'Middle Teinpie had made. I^y, 
gentlemen, Mr. Seymour knew perfectly well that it was quite 
ifnposaib^e for Mir.. Butterwoirik to da anjthii^ of the kind* Mr. 
Sk^pncmr akotkMsw iiuMt Air* J^ttofwdr& caM Mt be fairly eail^ 
xfpmfio^woybecmsemrtiMikiMt^ S*5rlMo«r had hhnsolf made the 
li^U matter' the n^l^ecU ^ ptMie ^scussion^ %y hiviftng p^bKe 
diseuisj^en «b^ ft; and bad UttepdHxy cfaalletiged fbosd i^o i^te in 
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Mr. Batterworth's magazine to re-open a matter so intimately con- 
nected as this was with the honour and character of the Bar. 

Gentlemen, there is one other observation which my friend 
Mr. Lush made, to which I venture humbly to take exception. My 
learned friend, Mr. Lush, without distinctly saying so, seemed to 
suggest that a distinction ought to have been made by the Benchers of 
l^e Middle Temple between Mr, Seymour's professional and his com- 
mercial character, and he §eemed to think (though he did not dis- 
tinctly say) that they had stretched a point when, looking beyond the 
professional character and conduct of Mr. Seymour, they inquired into 
his commercial transactions. Grentlemen, I apprehend that that is 
a great mistake. It is ike duty of the Benchers of the Inns of 
Court to take care that the Degree which they confer shall not be 
used as a credential by a professional impostor to obtain the con- 
fidence of the public. If they find that a man after he has been 
called to the Bar has disgraced himself by conduct in other pursuits, 
surely they ought not to allow him to have that opportunity of doing 
mischief which his position as a barrister gives. Surely, when the 
public know or believe that no one is allowed. to be a member of an 
Inn of Court, or a member of the profession of the Bar, who is 
proved to have been guilty of dishonourable conduct — and dishonour- 
able conduct is charged against one of the members of their Inn — it 
is their duty to take cognizance of the charge, whether it relates to 
professional matters, or matters unconnected with the profession. 
I apprehend it was the duty of the Benchers of this Inn of Court, 
when these matters came before them, to inquire into all the cir- 
cumstances of the case, and to ascertain, aye or no, whether Mr. Sey- 
mour had been guilty of that which had been charged against him. 

Let us now, gentlemen, proceed and see what the defendant's 
course is. Not justifying the libel, because it would have been 
impossible to justify this, the material part of the libel, — ^namely, the 
judgment pronounced by the Benchers, — ^he defends himself on the 
ground that the judgment of the Benchers was a fair matter of 
public discussion, and that it had been made public by Mr. Seymoar 
himself. The writer of the second article read by my learned friend, 
says : — 

" We shall place the article in question confidently in the hands of 
a jury, as a fair and reasonable conmient on notorious facts, written 
with the same knowledge of the circumstances as the whole public 
possessed, mis-stating nothing, suppressing nothing, and consisting, 
in a great degree, of materials supplied by Mr. Digby Seymour 
himself.'* 
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Naify if the publication of this artkle is withiii l^e limits wbidi 
are here laid down, I apprehend that the delMidant k in law jvstified, 
and that jou ought to saj he is not gni)t]r npon this records If jevi 
should tiliiDk that the article is not within those limits, that it does 
not relate entirely to matter wHtioh in its nature is a fit subjeet Ibr 
public discussion, <x matter made public by Mr. Seymour himself, 
you may have to eoostder to what damages Mr. Seymour is enti- 
tled ; but if you are satisfied that tihe matters discussed are matters 
of public interest and importance^ and that in discussing them Mr, 
Bul^rworth, or the gentleman who wrote this article, has not 
deviated from the fair path:«f public discussion to asperse Mr. 
S^naour's prirate cbaractery then I ^>prehend Mr. Butterworth is 
entitled to your verdic^ and, subject to anyl^ing my lord may tell 
you, I also submit to you, and to my lord, that if there be any matter 
treated af <r dealt wi& mthis article which is not in its nature 
public, but matter rather fot a domestie forum, yet, if Mr. Seymour 
has made it public, if he has invited public discu^i<m to it, the pro- 
prietor of the Law Magazdte had a good r^ht to discuss it, and 
cannot be made liable in damages for having done so. 

Allow me, g^itlemen, for a moment to call your attenticm to the 
general character of this magazine. It is confined entirely to mat- 
ters of l^al interest. You will see at a glance what the scope of 
the publication is. I will take the articles in the next prece^ng 
number, and the articles in the number complained of : " Sir John 
Patteson," (the late eminent Judge,) " International General Aver-^ 
age,** "Ancient Irish Conveyancing,'* "The Rights, Disabaities,, 
and Usages of the Ancient English Peasantry,** " Inner l^emple* 
Benchers,*' " Disbarment of Edwin J. James, Q.C.,'* " Sugden on 
Powers," " The Afliair of the Trent,'* " Practice of the Divorce 
Court," " Disunion of the United States," "Right of Secession." 
Then the articles in this number are — " Holy Oders as Disquali- * 
iying for the House of Commons or the Bar," " International General 
Average," " The Rights, Disllbilities, and Usages of the Ancient 
English Peasantry," " The Machinery of Legislatioii," " The Science 
of Civilization," " On Equitable Interests in "Slifj^s," " The Law of 
Judgments," " On Charitable Trusts," " On Insanity and Prodi- 
gali^," " Decrees Nisi in Divorce," and tiien combs "Case of W. 
Digby Seymcmr, Q.C., M.P." You see, gentleman, it is a magaeine 
and review, which professes (and thlsls the twenty-fifth number of 
a new series, for I think it has been in: e^ii^te&ee ' for thirty years,) 
to discuss all questions intereisting to the profbssiou'of th^ law, con- 
nected with the law of the land^ the law of foreign countries, and 
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the law of nations, and before this number of it appeared, the con* 
duct of an important branch of the profession, naj, of two most 
important branches of the profession, the conduct of the Benchers 
of the Middle Temple, and of that large and important sabdivision 
of the Bar, the Northern Circuit, had been made the subject of public 
discussion and condemnation by Mr. Seymour hims,elf, insomuch that 
-the Benchers of the Middle Temple had been arraigned before the 
public as persons who had either done great injustice to Mr, Seymour, 
or great injustice to themselves, and to the profession of which they 
were members; it being broadly asserted in various public news- 
papers, and in other publications, that if the charges on which Mr. 
Seymour had been censured were true, and if that censure was 
^leserved, the Benchers of the Middle Temple had not been true to 
their trust, and that they ought to have disbarred him. 

Next, let us see what are the public questions involved in this 
inquiry, that we may be enabled to form a fair opinion of the 
manner in which they are discussed. 

I submit to you that one of the public questions raised by the 
conduct of Mr. Seymour, and by the documents to which he had given 
publicity, was this — and it is a very serious one — ^Are the Benchers 
of the Inns of Court a body to which the discipline, the professional 
government, the supervision and correction of the members of the 
Bar can, with a due regard to its honour and the protection of the 
public from professional imposture, be safely entrusted? That was 
an important public question, raised by what had taken place in 
Mr. Seymour's case, and by the publicity which Mr. Seymour had 
^iven to it, and I am much afraid that there does exist a very strong 
opinion, that if that censure passed upon Mr. Digby Seymour was 
deserved, the Benchers of this Inn of Court faltered in the perform- 
ance of their duty, and that they ought to have disbarred him. It 
is plain that such a question as that was a very fit and proper 
^question for public discussion, and I much fear that, provided their 
•x^nsure was sincere and honest, there is reason for saying that the 
Benchers were misled, by pity for Mr. Seymour, from the course 
which they ought to have taken — that of disbarring him. Now that 
that is the impression which existed in the mind of the person who 
wrote this article seems to be perfectly clear, and it is one which he 
had, as I submit to you, a right to state, and a right to enforce by 
•all fair arguments, abstaining, as it was his duty to abstain, fi:om any 
observation which did not properly belong to the question, and any 
observation tending to impugn the private character either of the 
members of the Bench or of Mr. Seymour. 



I will now request your aittetum to tiiAl paii of the article 
.^bi^h ,celMe» M *»* irbk* J hn^^e oull^ w ii^porliwili pubUc 

**It cannot be denied that the s<5andal8 which have lately be^n 
Afloat concerning more than pne well4;aown member of the Bar 
have shaken the public opinion^ hitherto preyalent, iu the honour 
and high tone of the profession. Scarcely had Mr. Edwin James 
Tanished from the scene, when two other learned gentlemeu, one of 
whom. is a scholar and a genius, and the other, though neither of 
tliese, $till a barrister in some practice, and lately elevated to the 
Yank of Queen's Counsel, became the subjects of a notoriety, painjlhl 
to themsdves, and discreditable to the whole profesflion.** 

Then ifollow» a long passage about the mischief whieh arises from 
•llowitig gentlemen to be called to the bar in order to obtain second- 
rate public offices, who do not possess sufficient legal knowledge to 
qualify them for practising at the bar. That has nothing to do with 
Mr. Seymour ; }t is, perhaps, an evil which would be best remedied 
by not appointing men to such offices until proof was given that they 
iiad something more than a ssore noimnal standing at the bar, and 
that they had made themselves acquainted with the principles and 
practice of their profession. Then, upon this first question, I do not 
find anything of any importance until we come to the close of the 
article, and there I find that the person who wrote it does plainly 
express an opinion, which, he had a perfect right to do, and which 
is entertained by a great many besides himself, that if the censure 
was justiAed — ifi naind— ^I do not jo'etend to say it wa9-**-Mr. Sey- 
mour ought to have been disbarred. He says : 

" It is not our intention to enter into any consideration of the 

Secific charges brought against Mr. Digby Seymour, because, like 
e rest of the public, we are not yet in possession of the means fbr 
deciding on them impartially, with a full knowledge of the facts. 
But when we consider that we have on the one hand the deliberate 
Opinion of a number of honourable and distinguished men, who have 
^one fully into the case ; and, Qu the' other, the bare assertion of 
innocence by an interested person, who declines to take the plain 
.course of publishing a complete statement of the circumstances — 
and that person one who publicly stated that the Benchers had given 
a verdict in his favour, when he held their condemnation in his 
hands — we cannot hesitate for a moment as to the verdict we 
must pronounce. Until Mr, Digby Seymour has shown to the 
public, by a full and ungarbled publication of the evidence given 
before the Benchers, that their judgment was unjust, we must con- 
tinue to believe that it was delivered in accordance with the truth, 
and that the censure therein was merited." 
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Tlien he goes on to say, in another part : 

" We observe that in the last epistle the writer expresses some 
regret that the editor who fell into this (to a layman) very natural 
mistake, had not violated the privilege of Parliament thereby, and 
thus afforded to Mr, Digby Seymour the opportunity of laying the 
whole matter before the House. But why wait for a breach of 
privilege? Honourable members have, before now, become the subjects 
of unjust suspicions, and have, thereupon, themselves moved the 
House for the appointment of a Select Committee of Inquiry, with the 
full conviction that they would thus clear their scutcheons of blot. If 
Mr. Seymour be indeed enrolled, as he assures us, among the army 
of martyrs, why does he not take the same simple and straight- 
forward course ? Or, if his native modesty prevent him from ob- 
truding himself on Parliament, why should not some other M.P. 
clear the character of the House by moving for such a committee, 
and instituting such an inquiry ? By all means let us have some 
investigation; let the chairman of the committee send for books, 
persons, and papers ; let the members sift the whole matter to the 
bottom ; and when Mr. Digby Seymour has come out of the scrutiny, 
not merely as white as wool, but withja refulgent crown of martyrdom 
to boot, let the House at once abolish the Benchers — and the Bar 
too, if it lists — and let it further transmit the sufferer's claims to the 
canonizing council which is shortly to assemble under his Holiness, 
in order that St. Seymour, of Sunderland and Southampton, may be 
duly added to the calendar. Let it not be supposed, however, that 
we are prepared to record any approval of the conduct of the 
Benchers. We have not the slightest doubt that they acted in this 
painful business with perfect integrity, and with the best intentions, 
but it is impossible to acquit them of foolishness and error. In the 
first place, we are clearly of opinion that if they considered Mr. 
Digby Seymour guilty of even one of the charges brought against 
him, (and they admit that they did so,) they were bound to have 
disbarred him. Censure, however abjectly received when it was 
pronounced, was no adequate punishment for such an offender. Very 
recently, an unknown member of the Bar has been expelled from 
its ranks for offences certainly not greater than the charge which 
the Benchers say was proved against Mr. Digby Seymour. Is it right 
the public should suppose that, while the whole severity of power is 
brought to bear against the weak, there is a dread of enforcing dis- 
cipline in the case of a Member of Parliament and a Queen's Counsel? 
In the second place, it is quite clear that the judgment of the 
Benchers ought to have been screened immediately after it was 
pronounced. We cannot conceive what reason could bo given for 
maintaining secrecy. And, thirdly, we are strongly of opinion that 
when Mr. Seymour challenged the publication of the evidence, it 
should at once have been given to the world. The honour of the 
Bar and the dignity of the Bench demanded such a course, 
and we deeply regret that ill-advised counsels to the contrary 
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have prevailed in the parliament cliamber of the Inn. We cannot^ 
howevery concur in the idea that investigations before the Benchers 
into the conduct of every accused member of the Bar should neces- 
sarilj be held in public. The adoption of such a rule would, we 
think, be a great evil. The jurisdiction of the Bench is exercised in 
what has been justly termed * a domestic forum,' and the nature of 
such a tribunal is essentially different from that of an ordinary court 
of law. To parade questions of etiquette, and even of morality, 
before the public would be often unjust to the accused, and would 
add no security to the discipline of the profession* But we are 
alive to the mischief occasionally produced by the present practice, 
especially when an unscrupulous man makes capital out of the very 
privacy which has alone saved him from utter ruin. Perhaps it 
would be well to give to the accused in all cases the option of h 
public hearing. In the proposal which has been made for a conjoint 
committee or council of the four Inns, to conduct inquiries of this 
kind, and to administer the discipline of the Bar, we most entirely 
concur. Such a measure would reassure the public as well as the 
profession, and have a good moral effect ; and, as the institution of 
such a body would be only following up the precedent already set 
by the establishment of the Council of Legal Education, which has 
worked admirably, we may hope that the Benchers will see the 
wisdom and expediency of making this step in advance without any 
further delay." 

Gentlemen, I say that that part of the article at least is a dis- 
cussion, and a very proper discussion, of the conduct of the 
Benchers. The object of it is to show that if they thought them- 
selves justified in passing their censure, it was due to the profession 
and the public that they should disbar their offending member. It 
tends to show, no doubt, that they had taken, from the best and most 
honourable motives^ a very lenient view of the case, and that the 
observations made upon their conduct by Mr. Seymour, at South- 
ampton, and in the press, were wholly undeserved. 

Gentlemen, the next question which is discussed in this article, is 
one, if possible, of still greater importance. I really do not know 
what public question, not involving national honour, or national 
disgrace, can be of more importance. People may entertain different 
opinions about it ; but I submit, with the utmost confidence, to you, 
that it is a matter of great public interest and importance to ascertain; 
Whether the minor patronage of the law is honestly bestowed upon 
deserving men, or given away, as respects gentlemen of the long robe 
in Parliament, without inquiry as to personal and professional cha- 
racter, to obtain from them, or to secure from them, an obsequious 
and obscure adhesion to the Government of the day ; and whether 
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Ae 8^1 higher patrooiage ot tiieCiownv m lolatii^ct td Aotpn^nMrfL 
of the law, the bestowal of ikte hottO«irs of ih^ pnoftesioB by the 
Lord Chancellor, is inftuenced hy fkir and honest, er in^reet and 
political motives. 2 can hardlj conceive a question of parety 
domestic interest more important tha« that. I shall endeavoiir» 
im the few ohservations iha^ I have to make upon it,, to discuss it 
with ^e cantnii and Ihe justice wilh whii^ it, oi^l to hedisQiiase^ i 
but that it is a matter of grave public ioteorest and iafortanoc^ bo 
one can entertain a doubt. 

Now let us see what, the fJi^ts befbre tiie writer in thfe Law 
Magazine, were when he took up his pen to write this article. 
A gentleman, comparatively speaking a mere junior o«l the If ortheiji 
Circuit, (when I say a mi^o juiuoi:, he wa» of eight jidW4* 
standing ; but th^re were plenty of jauienr there in good ptaetifiQ-Qf 
fifteen and twenty years^ standing,) had, witibiu two years after he 
became a Member of Parliament, been gratified by an a^^intm^ittb 
what, to a man of his standing at the Bar, was vety considerable 
promotion — the Becordership of Newcastle-upon-Tyne. Mr.Seymour, 
•vriben I was questionipg him yesterday, s^med ineliAod to defend 
himself against a supposed charge of having use4 hm Parliawewtoy 
position to obtain that appointment, as if I was imputiBg tm faka 
some personal dishonour or disgrace in so doing. I meant nothing 
<^ the kind. It would be idle and unjust to attafk Um pc^aonal 
honour of any gentleman iu Parliament who acoepted, or u>ade it 
known that he was willipg to accept^ an appointment of that kind; 
but it is quite plain that a great scandal had» before this artide 
appeared^ arisen, and that the scandal was occasioned priucipaUjr bj 
^is circumstance — that a gentleman, a member of our profession^ of 
only eight years' standing at the Bar, much junior to many emicueni 
men on his own Circuit, had been appointed to a cou^parativoly high 
office— the Recordership of Newcastle-upon-Tyne— and a|iipointed^a^ 
it turned out, just at the very time (of course it was not known to 
^e Government, of that X am quite sure, or they would noi have 
done it) when he was engaged in transactions on which he must 
look back with regret, and in respect of pne of which he kuows 
that he was connected with a number of pfrsons professing to be 
g^atlemen, but who could have been nothing better than swindlecs. 
Mr. Seymour was so engaged in the years 1852, 185S and 1854; 
and) at the end of that year, in the month of December, ha was 
appointed to the office of Recorder of Newcastle-upon-Tyne. Now, 
far be it from me to say that Mr. Seymour was not competent to 
discharge the duties of that office. There can bo uo questioii that 
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Mr. Seymour is a gentleman of considerable ability. There can be 
no question that, with an honest intention to discharge the duties of 
that office properly, (and I do not impute the contrary,) he is quite 
competent to do so. It is not that Mr. Seymour was incompetent. 
It is not that Mr. Seymour had obtained the office by any unworthy 
means, or by any deliberate bargaining about his votes, that is the 
matter of complaint in this article; the thing that is complained of 
in the article is a regular long-established system since the time of 
the Beform Bill, of giving the minor patronage of the profession to 
gentlemen of the long robe who are in Parliament, to the exclusion of 
men often much more deserving of, and more competent to discharge 
the duties of such offices. Mr. Seymour yesterday, when I asked 
him what was usual in these matters, referred to two other cases in 
which he said (and I do not suppose he would tell us what he 
did not know to be true) the same thing had been done on his 
own Circuit for men of less than his standing in 1854. That is 
the very evil which this article complains of; that, instead of 
ascertaining — ^as I say it is the duty of the Crown, and of the 
Government of the country, to ascertain — ^who are the best men, 
by their position at the Bar, their personal character and attain- 
ments, for important offices, the offices are given to gentlemen 
who have seats or connexions in Parliament. That is the subject 
of complaint. It does not refer merely to offices ; it refers ex- 
pressly, as we shall find presently, to Government briefs; and 
there is no doubt, and it must be openly said, without imputing per- 
sonal dishonour, as respects the practice, either to the recipient or to 
the individual who gives the preferment, that it is a great mischief 
to our profession that really deserving, hard-working men and 
sound lawyers, some of them perfectly fit to be raised to the Bench, 
should be deprived of a fair share of such appointments, and that 
they should be given to men of whom nothing is known, who 
have not been long enough at the Bar to make it perfectly 
certain what their character is, and what their attainments are, in 
preference to persons who ought to be promoted. I do happen to 
know that, as to some minor offices not in the gift of the Govern- 
ment, but of the Judges, the learned Judges, or some of them at 
least, have taken great pains to ascertain from the seniors on their 
respective Circuits what men upon them there were who really 
deserved, on account of their learning, their attention to the pro- 
fession, and their personal character, such patronage as is at the 
disposal of the Judges ; and if the Government of the country 
would do the like, depend upon it such scandals as have arisen in 
this case never could take place at all ; but, if they will, merely 
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because a man is.in Parliament^ and because he bas been for a conple 
of jears a fluent speaker on their side of the House, select him from 
a crowd of able and distinguished men, for one of the best prefer- 
ments on his Circuit, and the appointment turns out unfortunate, 
and gires rise to scandal and disgrace, surelj the press, l^d more 
particularly that portion of the press which devotes itself to the dis- 
cussion of legal questions, has a right to protest against it boldty, and 
renders good service to the country by so doing. Grentlemen, if sudi 
conduct diould become a system, and be permitted to continue with- 
out observation, the time would not be distant when men, without 
distinction here, and without distinction in Parliament, merely 
because they have seats in Parliament, would be thrown over 
the heads of the deserving members of the profession, and raised to 
the Bench on which my lord now sits. Whenever, if ever ih&t 
time shall come, or serious apprehension of its having come shall be 
entertained — whenever die time ^lall come that the Bar o£ England 
believes, and has reason to believe, that, merely because a man has 
a seat in Parliament, and is pf unstained character, he will be raised 
to the Bench ; why, then, I say, the heart of the Bar will be tak^ 
out of it, and there will be no adequate incentive for the laborious 
study and the long devotion to the profession which are necessary to 
insure success. Gentlemen, it is in vain for Mr. Seymour to 
think he can bring such an action as this without putting the whole 
profession upon its trial, and provoking a Ml vindication of it. The 
truth must be spoken. Happily, hitherto, no man has been raised to 
the Bench who has not been a num of merit, and known to be a man 
of merit. No man has been raised to the Bench who has not on 
the Bench shown himself capable of discharging its duties ; but 
if such a system is allowed, without complaint, to take root, as 
that of appointing to the Recorderships of places like Leed?, 
Liverpool, Newcastle, and Brighton, men who do not deserve such 
appointments, and it is passed over without observation, the conve- 
nience of parliamentary government will soon extend, for political 
objects, the concession which is thus made by the public and 
by the public press ; and the effect of that will be to involve 
the profession in ruin, and very much to lessen the confidence which 
the people place in the Mr administration of justice. 

Gontlemen, let us now see if the main object of this article is not 
to complain, instancing liJj'. Seymour's case as proof, of the mischief 
to which it leads, of passing over hard-working deserving men, 
in order to give such interments as the Recordership of Newcastle 
to men of inferior position in the pr(^ssion. 
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Gentlemen, while putting the Benchers of the Middle Temple upon 
their trial, through Mr. Butterworth, Mr. Seymour puts the whole 
profession upon its defence. I repeat, that I believe Mr. Seymour to 
be perfectly competent to discharge the duties of Recorder of New- 
castle, and I will not suggest or insinuate that which I do not know, 
or which I have no reason to believe. I never knew anything about 
Mr. Seymour's quarrel with his Circuit until I read this book the 
other day, it not having been sent to me by Mr. Seymour, and I 
will not suggest that Mr. Seymour is not as anxious to discharge 
the duties of his office of Recorder honestly as any man who 
might have sat at Newcastle in that character. But it is right 
that the jury and the country should see what sort of men were 
passed over in order to give this " second-best " Recordership to Mr. 
Seymour. The late Mr. Addison, Mr. Adolphus, Mr. Aspland, 
Mr. Serjeant Atkinson, Mr. Tindal Atkinson, Mr. Serjeant Bain, 
Mr. Blackburn (now Mr. Justice Blackburn), Mr. Bliss, Mr. 
Cleasby, Mr. Crompton (now Mr. Justice Crompton), Mr. Drink- 
water, Mr. Forsyth, Mr. Gathome Hardy, Mr. Headlam, the two 
Messrs. Henderson, Mr. Hugh Hill (lately Mr. Justice Hill), 
Mr. Hindmarch, Mr. Edward James, Mr. Knowles, by whom I may 
say, that although he would have cared nothing for the emoluments 
of the office, it might have been felt as an honour and a distinction 
had such an office, gracefully and without solicitation, been con- 
ferred upon him, Mr. Manisty, Mr. Pashley, who is unhappily now 
dead, a man eminently versed in Sessions Law, and in all the learn- 
ing which would have enabled him to have discharged the duties of 
the office properly, and who was afterwards appointed Chairman 
of the Middlesex Magistrates, Mr. Pickering, Mr. J. Pollock, 
the late Judge of the County Court at Liverpool, Mr. Watson 
(the late Mr. Baron Watson), Mr. Webster, Mr. Wilde (now 
Mr. Baron Wilde), and Mr. Serjeant Wheeler. Those gentle- 
men were all passed over, and very few of them indeed would have 
declined to accept the appointment had it been offered to them. It 
is very easy to resign an appointment when it becomes inconvenient 
to hold it, and it is always a credit to have such an appointment as 
that conferred upon you. Now all those gentlemen were on the Circuit 
before Mr. Seymour joined it, most of them are still in full health 
and strength, and in the active practice of their profession. Some 
of them were on the Circuit when Mr. Seymour was born, and they 
were all set aside to give him this, the second-best Recordership 
open the Northern Circuit ; and I submit to you, gentlemen, that 
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Hke iMUiol^eciof Ais Artideis taconplnii ofasyflteamUdidis- 
eirarageB the Bar of &gUnd, ^sHudi ie«reB -bo eknioe.ifor Iwrd* 
woildog, mpeetabie men, bat wkieb gi veg ev^fj ckibce $o aaen ivko- 
happen to ^ into Piffliunent, amd are wiUi^g ti^su^pBsft HbsF 
G#veniineiii of tfce <hv3r« 

Lei OS ikow see ir&aA is Biiid wpom tkalk qaestion;' i^ ibj it is i^ 
great public qoeatioii and a proper auhjciot -iatniimMtmotL ht tins, 
magatioe. 

"Boty" 8%73 the writer of the article, ^'th^r^ i» ,still another, 
evil influence at work to which we allude with hesitation, seeing 
the delicacy of a suhject which is in some degree foreign to our 
protince, we mean the relations that hate grown up between* 
tiieBflEr aii€ the House of Commons. In Soi'mer' ^to^, when ^i^ 
diAeokks of 'finding astet ii P«rl»iiBie&t {esicepb'faar Ihe ftvtuniA^ 
nottinees k) peckclb bovooghs) weife muoh |;r0ateir IhAn M f&meuy 
a barrister: as auch fieldom entered the HoiuBe, imlesslie w^e a cai^ 
didate for . high legal oipce, or was capable of taking tho post of a. 
leadinglawyer in the Opposition. In those days the representatives 
of tlie Bar were few in the Commons, but thejr were nearly idways 
al/le and eminent men, whose legkimai^ amHtion was Ifixied on tlno 
hogher prizes of the profession^ 1^ Hovsetviille^ntaiiinaiieifttinen^ 
amk tike Bac hm still reason to be prood <^C nmh v^j^$fe^nUi^iyie»i but 
thqy :now form only a small proportion, of tiie total nwnJ?ief-of bar-, 
risters in Parliament, Since the passing of the Reform Act threw 
open a number of popular constituencies, the array of * gentlemen of 
the long robe ' in the House has largely increased, and we beJicre at 
the present moment upwards of seventy of the B^r* have addeld 1ib»' 
(^nres o£ legislaition to their labours in praoUoe**' 

Xbat is a misUke and a very .gpeat nia/»take« I We> ibr the jnit- 
poses of thos aanse» looked over, the names iof aU« the.' Members qC 
Parliament, '-and I do n^ find move tfa^ twionty wJio have the loa^ 
preit^isicHx to be called bsrrister^ in practice. It does undoubted]^ 
b^pen that for some of the higher offices, Seer etaryahips of Stata 
and Under-Secretwyi^pB,. it has been found necessary tp respri to 
our profession for competent men,, and in that way the npniber of 
the menibers of the Bar who are in Parliam^ amounts to.sevienty. 
Theuo aro not ^ve twenty, at the very uotai^ five-rapd-twenty^ iSj 
pm^Miicej, and if you divide that number between the two ^political 
psrt];^s in tbe State, yon may jndge what chances of snng a^^point- 
mei^ts and retainers t^e ace for gentlemen o^ the Jk>2;g> jpobe who 
lMppe% from, some hicky accident or laoalc;onnexiQny,wiaioHA much 
^itmity either f(>r Parliament or the Bar, to. obtain ^ef^s,in/<the Hpuse, 
of Commons. 



^^ WlieA^,** centiiiiM tinr irriter of Ihe vrticfte, ^ ikoM k^ 
geBtiemsn mmke the beet r^NresentatiTee, is a qoestioai on which we 
do aol eoiter ; the fact that th&j are Teturned 1^ free and intelligeai 
eleoinrft constiiatea a pi^samptkm that thej de to ; it is dieir 
iinfliieraee on the momle el 13» Bar with which we have to deaL 
Kow, as it is certein ^at the great minority ef i^ Sanl^drim we 
hare aMnded to oan nsTer beeeme Sodicitears-G^end or Pmane 
Judges, it follows that the cmreiiBt piiee of a barrister's pariia- 
mentarjr support has fallen terribly of late years. The glut in the 
BHOket has serioasly diminished the value of the article. In 
bjrgone day^ we may presume that a counsel who had obtained a 
seat in the House yielded his political ^rtue to nothing less than 9k 
descent by the Jupiter of the Treasury in a golden showw of judicial 
dignity, or a law officer's emoluments ; but now-a-days votes are won, 
ftnd a too demonstrative independence is wooed away, by the humbler 
iigency of silk ^owns, second-class Recorderships, and even the 
elmcmis coottsetehtps to Ooverament offices.** 

TOfe question hete fs not whetherthis be Kterally true, but whether, 
if ^t be in substance true, it is not a disgrace to the Grovemment of 
the coutxtry and a serious injury to the Bar. It is not an attack 
upon. liberal, nor an ^tack upon conservative Grovemments ; they 
b^ do it when ^ey have the opportn&nify. Is not that a fakt 
sid^eet fi)r pabMc drscnssien ? Is it decetit that gentknen shoiiUI 
{$«<(dS^t themselves here with Oovernnafent brie^ in their hands who 
are not In the first rank among the junior members of the Bar, or if 
in this front row, not among those who have been long distinguished, 
01* dl<itinguished in any noticeable degree ? I apprehend not. The 
abuse of the Geverjoment patronage is a fair suid just s\d>ject of com'* 
plaint ; it is a matter which atfeots the independence of thee Bar and 
the character of its members in the House of Commons, for no man 
Wto aeoopts such offices and briefs can comfortably reti^ them and 
stMlid in opposition to the Government. 

' **'What effect," says the writer, ^ this new development of 
{)i^onage may have on a House whidi professes to be jealous »of 
tfny dffitfial €a3«rotK^h»eiit on its independence we do not aoare tb 
Inquire, though, considering the nwmber of junior bamstiec^ in 
F^liHi]^^^ and the stai'tliig apiount of places that may now be 
bre^^^t to bear upon their votes, the subject may not be unwcwrthy 
63^ consideration by those interested in the purity of our constitution. 
BtA VlewJng the question as relates to the Bar, we have no hesi- 
tiiiMtt in saying^ that the practice at present punBoed, of using the 
9o<i>9e ^f Ooittmons as a^ st€fq)ing^ton6 to inferior places in the pro* 
flomon^ ih iraii^ with evil. Hard-working and wertiiy pratetitioneva 
i^i^.way npt have either the means or the inclina^on to enter Par« 
liamen^ s^ i]|;^emselyes continuaHy jpassed over bj far inferior men^ 
whose claims td promotion liave originated in the division lobby. 
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Speculative, adventarous janiors, who are not rising so £ftst as they 
fancy that their merits deserve, or whose characters require some 
firesh varnish, are tempted to make a hold dash at a constituency, 
and to prop up their professional fortunes hy parliamentary interest. 
The moral tone of the Bar is lowered by spectacles of successful 
impudence, no doubt occasionally ending in some terrible and 
damning crash, but not the less demoralizing in their temporary 
glitter as they are degrading in their final in&ny." 

Don't suppose, gentlemen, from the observations I have made, that 
I hold it to be unworthy or unbecoming for a young member of our 
profession to take a seat in Parliament. Far from it. If he goes 
there with the fair and honest purpose of refuting the undeserved but 
too prevalent opinion of the comparative degeneracy of the English 
Bar, of becoming, while achieving distinction for himself useful to 
his Sovereign and his country in public life, and of acting sincerely, 
honourably, and independently, I know no career more worthy of 
respect, or a fitter or nobler object of legitimate ambition. That, 
however, is a very difierent thing from what is complained of here. 

" We have prefaced the special subject of our article with these 
observations because we believe that they are needed at the present 
moment, unpalatable and little flattering as they may be. The Bar 
will be lost in public estimation if scandals are to increase without 
any effort being made on the part of the profession to rid themselves 
of the generating causes ; and when we are entering on a history 
which must be a subject of humiliation to every man of honour 
among us, it is well to state plainly that some at least of the moral 
evils afflicting the Bar are capable of removal by the exercise of 
professional opinion on the distribution of place and precedence." 

The exercise of professional opinion on the distribution of place and 
precedence at the Bar ! It would have about as much effect as the 
chirping of the cricket on the hearth or the sparrow on the house- 
top. None at all ; it would be utterly and entirely disregarded ; 
there is no protection for us against an evil which we all feel, but 
against which we have never until now had an opportunity of 
protesting — ^none whatever but in the bold outspoken freedom of the 
public press ; the Judges cannot help us — ^they would if they could, 
but they have not the power to do so ; except, perhaps, in the 
rare instance of a union in the same person of high parliamentary 
and judicial authority — they would not be listened to if they 
attempted it. The evil must go on ; there is no chance of its cor- 
rection, unless it be by the earnest, vigorous protest of puUic 
writers, selecting such occasions for making the protest as have 
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been offered, most unfortunately, by the scandals to which the con- 
duct of Mr. Seymour has given rise. 

Let us, gentlemen, now see in what way these observations are 
applied to the case of Mr. Seymour. 

"We never were able to discover that Mr. Digby Seymour, 
during his first sojourn in the House of Commons, added in any 
appreciable degree either to the usefulness or the brilliancy of that 
assembly ; we are not aware that any measure was secured by his 
exertions, or any principle elucidated by his oratory, or any party at 
all benefited by his adherence, save in the matter of his vote. For 
this last he was rewarded with the Recordership of Newcastle, to 
the just dissatisfaction of the Bar, who thought that better men had 
been passed over for an unworthy political motive." 

Gentlemen, it is difficult, I know, to judge impartially of what is 
written about ourselves ; but if Mr. Seymour will candidly consider 
the circumstances under which he admits that he obtained the 
Recordership of Newcastle, he cannot but feel that, instead of being 
disposed of as it was, it ought to have been given to some person in 
the position which Mr. Atherton filled when it was offered to him, 
he being then of fifteen years' standing at the Bar, and in a most 
respectable position on the Northern Circuit. 

" The worst evil attending a weak Government is the necessity 
under which it labours to catch every possible vote in any quarter, 
and its besetting sin is an improper distribution of patronage, 
liord Palmerston's present administration has, probably, never 
nimibered a working majority of twenty trustworthy votes in the 
House of Commons, and the political circumstances of the time have 
tended to diminish the ranks of ministerial supporters. It probably 
became necessary to secure every doubtful adherent, and this consi- 
deration may palliate, but cannot excuse, the promotion of Mr. Digby 
Seymour to the rank of Queen's Counsel. Even at the time of the 
appointment" (and for this we have Mr. Seymouip's own authority in 
his speech at Southampton) " rumours were afloat in the profession 
that his conduct must form the subject of investigation by the 
Benchers of the Middle Temple; and we have heard that Lord 
Campbell, shortly before his death, expressed his deep regret that he 
had been ever led by political pressure to promise a silk gown to 
the member for Southampton. If this be so, it furnishes a curious 
commentary on one portion of Mr. Seymour's speech at Southampton, 
in which he quotes the patronage of Lord Campbell as a proof of the 
purity of his professionid career." 

My friend, Mr. Lush, complains that in that passage the writer 
of this article says, that Lord Campbell lived to regret, and express 
his regret, that he had been led by political pressure to promise a 
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mSk goinm U> tite meitiber for Sovthamploiu I do not knew, genti^ 
men, whether Lord Campbell did regret it or uoi^ bat I know th«t he 
4mght to hftre regretted it. It wm in the last year of a long Hfe^ 
protracted beyond the ordinary number of years allotted to buuu 
Lord Campbell was a great lawyer, and filled with high distinc- 
tion the office which my lord now holds; but if Lord Campbell 
knew that these romoars were oarrent against Mr. Seymour at 
the time he presented kim to the Queen in the robe of a Qaeen'» 
Connsel, to kiss her Majesty's hand, he did himself no credit, and he 
did the profession to which he belonged irreparable mischief. It now 
stands clear upon the eyidence of Mr. Sejrmour, that before Lord 
Campbell gave Mr. Seymour the rank of Queen's Counsel, he had 
been refused the rank of Serjeant-at-Law. The rank of Serjeant- 
at^Lsiw is giyen by the Lord Chancellor, as well as the rank of 
Qoeen's Counsel, but it is not giyen generally — indeed, I beUere it 
is never giyen, without consulting tli^ Lord Chief Justice of the 
Conrt 0f Common Pleas. 

LoBD Chief Justice Cockbusk:-*^ is generally so, but tibere are 
exceptions. 

Mr. Sesjsaivt SHEE:*^My lord knows exactly how that is,, 
having filled the office of Chief Justice of the Court of Common 
Pleas. It is the Lord Chancellor's appointment, but I believe, that 
out of respect to the Lord Chief Justice, in whose court, twenty 
years ago, the Serjeants had exclusive audience, it is not generally 
given without his assent and approval. K Lord Campbell knew 
that there were ol^eotions to Mr. Seymour, of the nature which 
afterwards became public, I repeat, that if he did not before his 
death regret having made the appointment, he ought to have re- 
gretted it, and that he did, by making the appointment, a very 
serious injury to the profession. 

Gentlemen, do I mean by this to represent that Mr. Seymour was 
not in point of practice, or in point of ability, a fit man to be 
appointed Queen's Counsel? Of late years the rank of Quel's 
Counsel has been given much more lavishly than it was when my 
lord and I were called to the bar. There were then only two or 
three Queen's Counsel in much practice — not more than five or six, 
usually occupying this front row ; but of late years, the rank of 
Queen's Counsel has been given to almost any man who is of fair 
standing at the Bar, and whose character is unstained. If theie be 
a stain upon it, it is never given ; it had never been given in my 
memory, to any man with a stain upon his character, until it was 
given to Mr. Seymour. If I may be permitted tospeak of the disr 
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pdsal of ihe houonrs of the profession hj the Lord Chanoellor, th^- 
dght course to have taken in the matter would have been, as waft 
dtme on Jlffr. 8ejmour^« applieation for the coif, to have postpoiied a 
deeisiou upon.it; to have ^ivenldr. Sejmour a reasonable time tO' 
t>ri&g his case before the proper tribunal ; to have told him that 
there was no ol^ticm to nuking him a Queen's Counsel, except thie 
uidiappy romoors which had arisen out of his taking the benefit 
of the Grentlaman's Act, and that as soon as all that prejudieo 
was cleared awaj to the satisfaction of the Benchers of his Inn, he 
would receive the rank to which his professional poution entitled 
him ; and mind, his professional position did entitle him to it, regavdl 
being had to the way in which that honour has been, for the last^ 
twenty years, distributed among the members of the professiOUi 
This, gendemen, is idiat I have to say upon the second que8tion>-* 
Is the minor patronage €(£ the Grown as dispensed by the Home 
Secretary, and the higher patronage of the Crown as dispensed by 
the liord Chancelior to the members of the Bar, honestly and {hto^^ 
perly bestowed, or given for consideratlooe and for ol^ects which 
ought not to inflnenoe ihose who havo the disposal of them ? 

I now come, gentlemen, to the third and last point which it is my 
purpose to submit to you ; one which, though di&ring considerably 
in itachamct^ and complexion firom the other two, is nevertheless of 
the utmost interest to the Bar, imd because of interest to the Bar, 
of interest to Uie public. The passage of ;the article to wbidi I am 
adbout to address myself, relates to the eonduct towards Mr. Seymour 
of a very important subdivision of the Bar of England — the N(«'Utera^ 
Cirenit ; and the 'question as I have written it (being most anxious 
io submit to ymi weUnsonstdered, d^nite propositions, which yo« 
;may clearly understand, and which I may discuss without being 
too discursive,) is this :*— Is it true that so liuge and considerable a 
portion of the privileged body admitted by the Inns of Court to 
the degree of Barrister, as the Northern Circuit, <Ma have so dis^ 
graced itself with regard to a young man, without a dishonouring 
blot upon his character, as to make him the mark of a cruel and 
jealous opposition, and a determination to keep him down, merely 
because he was of Irish birth ? Now, it may be that, properly and 
strictly spef^ing, this is not in its nature a public question, but it 
horders^very closely upon the Jimit of public questions; it is a matter of 
vgreat moment to the !Bar, and it does indirectly connect itself with 
l^e other questions which I have discussed, because, if injustice has 
been 4one to Mr« Seymont, it has been done by 207 gentlemea of whom 
.man^aie ofjiigkeminence at the.bar>ev^ one of whom is without any 

X 2 



296 Seymour v. Butterworth. 

right to praetise on the Northei-n Circuit or elsewhere, except the 
right which he derives from the degree of barrister conferred upon 
him by his Inn of Court. If not in its intrinsic nature a public ques- 
tion, Mr. Seymour has made it a public question. Mr. Seymour has 
thrown it down for discussion before the electors and non-electors of 
Southampton ; Mr. Seymour has made it the main point of his appeal 
to the populace of the borough which he represents from the cen- 
sure pronounced upon him by the Benchers of his Inn ; he protests 
in that appeal, that all his misfortunes have arisen from the mean, 
dastardly, unscrupulous conduct of a number of gentlemen of the 
highest position at the bar, th^ members of the Northern Circuit 
How can Mr. Seymour complain, after having invited, provoked, 
necessitated the public discussion of such a question, that the gage 
thrown down by him was taken up, and his challenge met in 
the public press by as strong a corrective as it deserved? But 
let us see a little more in detail what it is Mr. Seymour com- 
plains of; it is the only matter in the whole of the libel to which 
he has appended an innuendo to the effect, ^Hhis means me." 
I do not want to protect myself, or rather my client, by merely 
verbal criticism upon an article of this description. In terms, the 
article does not say of Mr. Seymour that of which Mr. Seymour 
complains as being offensive to him. But though not in strict con- 
struction said of him, you may have to judge whether it was meant 
to apply to him ; and if it was, whether he did not deserve it ; and 
if he did not deserve it, whether he did not so nearly deserve it as 
to deprive him of all right to damages from the defendant. Mr. 
Seymour has the unhappy habit, when displeased with only a few mem- 
bers of his profession, of putting the whole Bar of England on its triaL 
I venture distinctly to say (and you know I would not say it, and 
•could not say it, in the presence of this audience, if it were not true) 
that there never was a more slanderous or disgraceful charge than 
the charge made by Mr. Sejrmour against the gentlemen who are the 
members of the Northern Circuit. If it had been said of my own 
Circuit, the Home Circuit, I should have felt it as a wound, — and 
though not uttered of my own Circuit, but of the Northern Circuit, 
I still resent it as a dishonour and an insult to the whole profes- 
«ioh. So far from having joined the Northern Circuit under a dis- 
advantage, Mr. Seymour went to it with great advantages in his 
favour. Such Irishmen as Baron Martin, Mr. Justice Hill, Mr. 
Serjeant Murphy, Mr. Seymour Fitzgerald, then held distinguished 
place on it. It is all moonshine to pretend that the son of a clergyman 
of the Irish Branch of the Established Churchy and a graduate of 
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Trinity College, Dublin, is received in England in any spirit but the 
spirit in which an Englishman is received. Received I why, gentlemen, 
he is made welcome — ^no man better liked than a worthy member of 
the nation and the class to which Mr. Seymour by his birth belongs, 
Mr. Butterworth asks you to judge if any man ought to have said what 
Mr. Sejrmour said under the circumstances in which he said it — ^that 
is, not to use his own unhappy phrase, "after dinner," not heated by 
wine, but in a deliberate vindication of himself before the electors 
and non-electors of Southampton, or rather before the whole world, 
wherever the Times newspaper is read. It is for you to determine 
whether what Mr. Seymour admits that he said, does not justify a 
degree of indignation in the minds of all who saw it the next 
morning in the columns of that journal, such as to account for, if 
not to justify, the intemperate language which is used in this article 
respecting him : — 

" GentlemcD," said Mr. Seymour, " I have now been nearly 
sixteen years at the Bar. I never won a laurel and never obtained 
a promotion without a severe and arduous struggle. I came among 
the members of the Northern Circuit with that misfortune which 
my countryman Grattan has described, I came * with the curse of 
Swift upon me,' I was an Irishman. I was made from my earliest 
time the mark of a cruel and jealous opposition, and a determined 
effort to keep me down if it were possible. But, gentlemen, their 
efforts failed." 

Such is the charge which Mr. Seymour made against the Northern. 
Circuit, a Circuit at least equal in number, in the honour, learning, andi 
high character of its members, to any Circuit of the United Kingdom. I 
say that that charge is one which imputes the most scandalous dishonour 
to a body of honourable and respectable gentlemen, and it is utterly 
and entirely groutidless. If it were possible that so illiberal a feeling as 
Mr. Seymour imputes to the Northern Circuit could influence any con- 
siderable portion of our profession, it could hardly fail to have become 
known to the humble individual who now addresses you. As a member 
of an Irish family, bearing an Irish name, paternally of Irish descent, 
generally supposed to be of Irish birth, and having taken during the five 
years I sat in Parliament for an Irish county more interest in the 
affairs of L'eland than probably any man iu the House of Commons 
not connected with the Government, — if the mere fact of being an 
Irishman could make a man " the mark of a jealous and cruel oppo- 
sition," I most certainly should have found it out. I assure you, 
gentlemen, that I have found nothing of the kind. I see my brother 
O'Brien on my right hand, an Irishman of the Midland Circuit, 
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titan whom no man is more liked, or more respected. On my left 1 
see anot!ler fHend, Mr. O'Malley, of the Norfolk Cirenit, ^an whom no 
one fills a hotter posit«>n at the Englisji har. We have^ on tto £kyme 
Cirenit, Irishmen to "Vi^iom I will refor hut^ sparinglj, lest I riionid 
wound their modesty. One of them lately appointedy as he deem^ 
to he, by my lord, to the oiloe of Master of this Courts was, while 
he remained with ns, the delight of oar soeial meedngs ; another, 
whom I know to be now in Ireland, I will take leave to name, beoanse 
he is the mo^t Irish of Irishmesi, of an anoient and honourable Irish 
fhmily, rendered ilhistrious in our own day by the great pcditical 
distinction of his unde*-*Morgan John O'Connell. No man stB»ds 
better on our Circuit, there is perhaps lio one so general a farourite 
as he is. I say that tbe statement made in haste, possiUy, and 
excitement, by Mr. Seymour at Soutiiampton, was untrue, and was 
one that he must have known, had he given himself time to diink, 
to be, without the qualification he gave it yesterday, untrue. Whether 
true with that qualification I know not ; but as he proposed it lor 
public criticism, it was altogether and inexcusably untrue. Nay, it was 
W(Hr8e than untrue; the fact is, — and it is creditable to the gentlem^i 
of Irish birth and Irish descent at llie English bar, and creditable also to 
the good feeling of the people of this country, — that, whereas Irishmen 
cannot have, when called to the bar of England, the advantages in 
respect of connexion, the connexion of fathers and brothers, and 
brothers-in-law and uncles, and step-fathers and cousins, among solici- 
tors and persons of local influence, to push them into business, which 
Englishmen have, they get on notwithstanding, aye, and get well 
on, occupying some of the best places at the Bar, and being received 
and treated not only by members of the Bar, but by ^te Judges on 
ike Bench, with as much kindness, courtesy and fHendship as the 
purest-bom Englishman that ever put a wig upon his head. Where- 
fore, I say, it is a scandalous and disgraceful imputation upon a body of 
gentlemen with whom Mr. Seymour had a right to struggle in fmrand 
honourable competition, but against whom he had no right to make so 
damaging, so discrediting, so dishonouring a charge, as that tiiey had, 
fbom the earliest period of his connexion with them, pursued and perse- 
cuted him because he was an Irishman. He knew it was not iame i 
he as much as owned it to me yesterday, regretting fiuriy enough the 
generality of his language, and confining the charge, upon his oadi, to 
a very few members of his Circuit, and to the latter part only of his 
career. Unhappily, however, before the artiote he complains of was 
written, he had published, without the qualification he now desires 
to give it, to the whole world, to be circulated wkoreTsr ^e En^iedi 
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la&gim^ is nnderstooi, aai our aatiooal and e^naierekd ttfidftaie 
jtol]jeets- of interest, this libel agaimst tlte memfbers of the Northern 
Circuit, to be read by the family connexions and acquaintances of 
that numerous and respectable body, all of whom were to be dia- 
j^xaeed and shamed by it^ because it pleased Mr. Seymour to aj^MMil 
from the Benchers of his Inn, not to the fifteen Jiid^ before whom 
he would have said exactly what he meant and no more, but to the 
electors and non^ekctorA of Southampton. 

Now then, genUemen, let us come to tibie passage of whidi 
Mr. Seymour mainly and principally complains. In my hun^e 
judgment^ if the language used in that passage had be^i more 
guarded it would have been more effective. I cannot pretend 
to say that I like that language ; and I will further say that in 
Ireland, at least, it is very rare if it be possible^ (and I know some- 
thing about it, haying gone through three contested eleetiena for the 
County of Kilkenny,} to meet the sort of animal that is described 
m the latter part of the passage which I willnow read >-^ 

" But it is only just to Mr. Digby Seymour to admit that there 
are two kinds of Irishmen, and th^t the cordiality extended to the 
<me is by no means secure to the other. There is the Irish gentle- 
man, generous, accomplished, and urbane, perhaps the highest typ« 
of the genus gentleman to be found in the United Kingdom^" 

Well, that is very high praise indeed ; and those who know what 
Irish gentlemen are in their own Irish homes,, would probably be 
inclined to agree with the writer that they deserve that character, 
though I cannot say, and do not think, they deserve it better than 
tho real gentlemen of Scotland or of England. 

" There is also the Irish blackguard, swaggering, foul-mouthed, 
and shameless, the most insolent of upstarts, the most unblnshing of 
swindlers, never destitute of a quarrel, never at a loss for a lie. For 
as the Irish gentleman is of rare quality, so the Irish blackguard is 
eonsummate in his growth. Ireland is always great in extremes^ 
noore especially in her psychological productions. She has reared 
generals who have led their armies to certain victory, and she has 
reared also the tribe of cabbage-garden heroes. She has adorned our 
Parliament with splendid orators and consummate .statesmen," — ^my 
friend rather criticises Irish eloquence ; our time would, I must say, 
be better spent in an endeavour to imitate it^-'*' and has afflicted it also 
with a breed of bawling demagogues and venal fo<^s. And so it hap- 
pens that this green and prolific island, with the singular versatility 
of her race, has supplied to the bar of England some of its brightest 
ornaments, and some of its blackest sheep ; bestowing on the farmer 
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a learniDg and eloquence which Englishmen M*e proud to admire, 
and enriching the latter with a power of impudence and a. fertility 
in fraud which defy all description, as (to the uninitiated intellect) 
they pass all knowledge. Should one of this latter flock find his way 
to an English Cir<5Uit it could hardly be considered a matter for 
legitimate surprise, if he should become an object of suspicion and 
dislike, and * hie niger est ' be the motto coupled with his name." 

Gentlemen, I am not about to shelter myself, or the defendant, 
under a mere critical discussion of the precise language used in 
this passage which does not in terms apply to Mr. Seymour. He 
submits to you, by an innuendo^ and through his counsel, that it 
was meant to apply to him. Let us consider what the circumstances 
were under which it was written, and what the nature of the charge 
is. Now mind, there is not a single word in that long passage, or 
barely a word, which, if uttered viva voce (unless indeed it be the 
word " swindler"), could be made the subject of an action. It is 
mere abuse ; it imputes no personal misconduct, fraud, or dishonesty 
in any particularly specified transaction with any individual. It is 
strong language, no doubt, but the fair construction of it as a whole is 
this : " No man on the Northern tJircuit can have been treated by it 
as you say you were treated, because you were an Irishman, unless 
he was an Irishman of a bad and exceptional character." That is 
the fair meaning of it. I do not admire the language ; I do not pre- 
tend to do so. It will be for you, in the first place, to say whether 
the meaning I have given to it be not its fair and true meaning ; and 
secondly, whether, if the offensive words used in it are meant to 
apply to Mr. Seymour, he has not brought upon himself the severe 
castigation which they inflict. There is nothing said here of Mr. 
Seymour worse than he said of the great body of the Northern 
Circuit, or much worse than he said of the Benchers of his Inn when 
he charged them with having made every presumption against him 
in a case which affected his means of living, his reputation, and his 
honour. I say he has to thank himself for any pain which this 
passage in the article has caused him. It was he who made the 
whole thing public. He forced a matter before the public which 
the Benchers of the Middle Temple thought themselves justified 
(and I had rather not express any opinion on their conduct in that 
respect) in confining to their parliament chamber. He forced it 
before the public in the loud, insolent, offensive, and unjust state- 
ment which was made by him at Southampton against those gentle- 
men, and against the members of his Circuit. Again, shortly after- 
wards, in the letter which was read to you, in which he said that he 
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had not been dismissed from the Northern Cirooit, (he having 0BI7 
been dismissed from the Northern Circuit Bar Mess,) he provdked, I 
say, strong and earnest language in reprobation of his conduct. Ho 
now comes here to ask you, through my learned friend, to give 
him damages. Gentlemen, I will tell you what he hopes from your 
verdict ; and as you value the best interests of society, the honour 
of the Bar, the honour of the Queen's Gov^nment, and the cha- 
racter and independence of Parliament, I beg you to have a care 
how you give it to him ; he comes here to complain of a libel which 
he knew it would be impossible for Mr. Butterworth to justify, in 
order to get from you, if he can, by a side wind, what may be mis- 
taken by ill-informed persons for a reversal of the censure which 
was passed upon him by the Benchers of his Inn. He thinks that 
if you, through the exertions of my learned friend, can be induced 
to give him more than nominal damages, the world generally will 
believe that the only serious iibel in this article (the judgment of 
the Benchers of his Inn) was a judgment which you considered to 
have been prompted by malice, and the act of men unduly influenced 
to his prejudice by a feeliug of unworthy jealousy. That is what 
he hopes ; he well knows that people generally do not look too 
closely into the reasons on which the verdict of a jury is founded, 
and that if you were to award him any considerable damages, it 
would be thought that you had given a verdict against the Benchers 
of the Middle Temple. They may possibly be open to animadver- 
sion for their lenity ; they may be justly blamed for that, enter- 
taining the opinion they had pronounced of Mr. Seymour's conduct, 
they resolved, until he forced them into a different course, to 
screen him, and not their judgment on him. They may deserve 
some censure for having so acted, but to give Mr. Seymour a sub- 
stantial verdict, would be to decide what you have no means of 
judging of, that Mr. Seymour is an injured man ; that he hAs been 
wronged, as my friend says, by his Circuit, and by the Benchers of 
his Inn, and that he deserves to stand on a par with the most 
honourable and respectable of his profession. 

Gentlemen, I hope to see the day when Mr. Seymour will take 
his fair rank, not merely in name, but in reality, among us ; when 
we shall be glad to welcome him as our equal and our friend ; but 
until he clears himself effectually, and in the proper course, from 
the charges in respect of which the Benchers of the Middle Temple 
have, while adjudging them not to have been proved, thought right 
to admonish him, that never can take place. I now leave the case 
in your hands, in the confident belief that you will give a verdict 
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for tiie defendant; er, at all events^ sadL a Tvrdict aa wili ptefre 
Hr. Sefmonr that if he hopea to ▼indknta hia dbaraeter^ he 
aet aboDt it in llie right wa^* 
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Grentlemen of the Jury, — ^In entering upon the judicial consider- 
ation of this case, on jour part and on mine^ some diffienltj arises 
from the way in which it is (ffesented to us to deal with ; inasmuch 
as the whole of this artide, from the beginning to the end, is set 
forth in the Declaration as libellous matter complained of by tha 
plaintiff ; and, inasnmch as the article embraces various parts of Mr. 
Seymour's conduct, both public and private, and is at the same time 
accompanied with various reflections, political, professional, and 
personal, it is rather difficult, at the first onset, so to analyse the 
case in one's own mind as to deal, as one must do, separately and 
distinctly with each of these heads. I will do my best to assist yea 
by dividing the whole of the articlej^nto the various heads of comfJaint 
which appear to have been referred to in the course of the discussion. 
The article professes to deal with the political, professional, and per- 
sonal conduct of Mr. Digby Seymour. lu dealing with each, of these 
various heads, many observations are made of a general character ; and 
it is difficult to say, as one goes through them, to what extent these 
observations are intended to apply immediately to the gentleman wbo 
brings this action. We must do our best^ however, to distinguish 
carefully the various heads of charge, and to see how far they contain 
libellous matter, and how far they really reflect on the character and 
conduct of the plaintiff in the cause. 

Now, gentlemen, I think the whole may be reduced sufficiently 
for the present purpose to three main heads : the conduct of Mr. 
Digby Seymour in obtaining the Becordership of Newcastle-upon- 
Tyne ; the conduct of Mr. Digby Seymour in obtaining his promotion 
to the rank of Queen's Counsel ; and, lastly, his private conduct in 
respect to certain pecnniary transactions which formed the subject- 
matter of the inquiry which took place before ^ Benchers of the 
Middle Temple. It is not disputed by the learned counsel fcr the 
plaintiff that, as regards a man's public political conduct, that is 
matter for the freest and fullest discussion on the part of a writer in 
^ public journal ; but with regard to those things which relate to 
the private conduct of Mr. Seymour, Mr. Lush (his Counsel) takes 
a distinction. He says, you have a right to discuss, ^ith the fullest 
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freedom and latitude, the pablk eondaot df s public man ; bikt 70U 
bftTe no light to pry into the transactioiis of hk priyate life and 
condacty and make diem tiie Bub}ect*maMeiP of public obloqnj and 
public criticism. With r^ard to that last pioposition, I shidl think 
it necessary to address a few obserrations to jou when I come to 
that part of the inquiry which relates to these charges of pecuniary 
ddinqueni^. With regard to the first portion of the case, we are 
not embarrassed by any such distinction* It is admitted that die 
public conduct of a public man, political or professional, is a fair 
subject £oac discussion, a feir subject fer hostito criticism, and a fair 
subject for hostile animadversion, provided that the kmguage of the 
writer is kept within the limits of an honest intention to discharge a 
public duty, and diat his observations are not made the vehicle or the 
instrument of slander and of malice, using criticism not as a means 
of fair discussion, but of slanderous and malicious accusation. 

Now, what is it that this article alleges with regard to Mr. Digby 
Seymour as connected with his acceptance oi or obtaining the 
Eecordership of Newcastle-upon-Tyne? The article begins with 
general observations, as to which it is impossible, I think, to say that 
tiiey do not come fairly witiiin the scope and province of a public 
writer. Whether it is desirable that members of the Bar, being in 
the House of Commons, shall receive appointments to subordinate 
offices held by members of that profession while they are in Parlia- 
ment, as the reward of their parliamentary adhesion to one or the 
other of the great political sections of the State, is a matter which 
nobody, fer a single instant, would deny to be a perfectly fair subject 
fer puMic discussion. On the one hand, it is said if a man is other- 
wise entitied, by his professional standing, by his attainments and 
his character, to an appointment to a profession^ office which happens 
to fkll vacant, why should he be excluded because he is a member of 
the House of Commons ? Nay, the argument goes further ; — it is 
sitid, why should not the influence which he feirly acquires witii the 
Crovemment of which he is an adherent and a supporter, be fairly 
used by him in order to obtain the promotion to which, perhaps, he 
would not attain were it not for that circumstance, but for which, 
nevertheless, if he is fertunate enough to obtain the object of his 
desire^ he is perfectly qualified. Well ; that is a vay feir argument 
on the one side of the question. On the other side it may be said, 
that although there is no objection to a man who is a member of 
Par£ament taking office if he takes it with eA\ the responsibilities of 
office and in the face of the public; that although there is no 
•l:je(^oii tQ {ffomotion when that promotion takes a man out of his 
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sphere in the House of Commons, by promoting him to a judicial 
office inconsistent with his being a representative of the people ; there 
is an objection, and a well-founded objection, to men who ought to 
be, according to the theory of the constitution (whatever may be its 
practice), free and independent members of the Legislature as repre- 
sentatives of the people, accepting office while in Parliament and 
putting themselves under a sense of favour and obligation which 
binds them, as it were, to a particular course of conduct. All these 
are perfectly fair matters for discussion ; and I entirely agree, and I 
think you also will agree, with the learned counsel who addressed 
you on the part of the defendant, that it is not only within the pro-. 
vince of a public writer to discuss such subjects, but that he is fully 
and fairly entitled, if his opinion be that such a course of proceeding 
is detrimental to the independence of the Bar, to the independence 
of Parliament, to the due representation of the people and to the 
Government as the Government ought to be carried on, to animad- 
vert with severity on the conduct of those who give, on the one hand, 
and those who receive, upon the other. 

Now, if the article in question confines itself within those limits ; 
if it discusses the propriety of giving or receiving patronage under 
such circumstances ; if having established, as the writer thinks, 
the impropriety of such a system, it proceeds to animadvert upon, 
those who have lent themselves to it on the one side or on the other, 
I apprehend no one would doubt that that is within the legitimate 
province of a public writer. But if the writer goes beyond that, 
and asserts that a Member of Parliament, being a member of the 
Bar, has bargained to sell his vote upon a corrupt contract, and 
asserts that whereas the member would not, under other circum- 
stances, have voted in a particular way, that he has either spoken 
or voted, or both, in support of a particular measure or against that 
particular measure, under a corrupt understanding that his adhesion 
was to be purchased by a corrupt vote, — that I apprehend no one 
would hesitate to say is a most serious charge ; a charge that no 
man, whether writing in private or in public, ought to dare to make 
against another, unless he is prepared to prove and to substantiate 
an imputation of so gross and serious a character. I know there 
are some persons who entertain very shadowy notions about public 
morality, and the honour and integrity of public and political 
character. I trust that such opinions will never find their way 
into the jury-box, when a man who has had a charge of that kind 
made against him comes forward to vindicate his character in a 
Court of Justice. I trust, for the honour of the country to which 
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we belong, that there is such a thing as political honour and political 
integrity ; and I trust that a matter of such serious importance to 
the well-being of us all, will never be treated lightly or contemp- 
tuously in a Court of Justice ; and that if a charge is made against 
a man of having sold himself and his vote on a corrupt bargain for 
promotion to an office, or to any other object of ambition or desire, 
unless the charge can be substantiated it will not be treated lightly 
by a jury. But then, gentlemen, it is for you to say whether, upon 
reading this article, it amounts to more than this ; that here is a 
vicious and bad system existing in the government of the country, 
carried on by whichever section of the great factions or parties of 
the State it may be, which is unhappily prevalent, of rewarding poli- 
tical adherents by the distribution of patronage and by appointments 
to offices, which appointments would not otherwise be given to the 
parties on whom they are conferred. If all that the article means 
is, that that system, being unhappily prevalent, has led, in the present 
instance, to the appointment to an office and to the promotion to 
high professional rank of a gentleman who had no just claim to 
either, and if that question is fairly discussed, it is not because 
Mr. Digby Seymour, or anybody else against whom such animad- 
versions may be directed, may smart under them, that, therefore, the 
jury are to say that the article is libellous. All men who occupy 
public positions must submit, now and then, to be a little roughly 
handled, and to be uncourteously, and often unjustly, treated ; and 
people must not be too thin-skinned with reference to such matters. It 
has happened to everybody who has had anything to do with public 
life, to have, at one time or other, observations made upon hiscouduct 
and motives which, in all probability, at the bottom of his heart he has 
felt to be unfounded and unjust ; but we submit to it, and why ? be- 
cause we know that, upon the whole, that bringing, by means of the 
public press, the conduct and motives of public men to the bar of 
public opinion, is the best security for the discharge of public duty. 

And now let me call your attention, gentlemen, to what this 
article is ; and then it will be for you to say whether you think that 
it is only with a view of denouncing a vicious practice which has 
obtained in the case of Mr. Digby Seymour, that these observations 
are made ; or is it intended to impute to Mr. Digby Seymour that he 
has bartered his vote and his parliamentary independence for the sake 
of obtaining the office of Recorder of Newcastle, in the one instance, 
and promotion to the rank of Queen's Counsel, in the other ? They 
eay in the article, — 

** We never were able to discover that Mr. Digby Seymour, during 
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lus finst sqjoucB ib ilie HoiMe <^ Goniiaovs, mdded in any apprecial^e 
degree eitber to the usofiUness or the briUkmce of ibatAa^^iibly ; we 
axe not aware that any measure was secnred by his exei-tions^ or any 
principle elucidated by his oratory, or any party at all benefited by 
his adherence, save in the matter of his vote." 

That is a sort of observation thai no man can <x)mplain of ; anybody 
may entertain that opinion, in another place they deny bis scholar* 
ship and his genius. All those are things for which a man must not 
bring an acticm for libel. A political adversary^ when he is writing 
adversely, always doubts the motives or denies the ability and genius 
of the man against whom he is writing. We do not attach any 
importance to those things. I^ for instance, a man sitting down and 
discussing the merits of various members of the profession, were to 
say of my brother Shoe that he i6 not a man of genius or of eloquenoOy 
we should only laugh at him for saying so, because the contrary is 
notorious to everybody who knows or has ever liad the advantage of 
bearing him. Nobody would think of bringing an action for such a 
thing as that. A man's scholarship, his title to be considered a 
geniusy an eloquent man, or a valuable member of society, are aU 
matters which are open to observation ; and no man can complain if 
people do not take so favourable a view of 'his merits and claims to 
distinction as he does himsd^ or as his friends may do for him. Bat 
then, after all that, there comes the important matter. They say, — 

^^ For this last" (that is, the matter of his vote) ^' be was rewarded 
with the Becordership of Newcastle, to the just dissatisflEietion of 
the Bar, who thought that better men had been passed over for an 
unworthy political motive." 

I do not know that that, again^ as r^ards the Bar, and the opinion 
that better men had been passed over from political motives, is not a 
perfectly legitimate observation. Mr. Seymour was a man of eight 
years' standing ; fit for the office probably ; but I do not think that 
Mr. Seymour himself or his l^imed advocate on his behalf, would 
think of saying that the Northern Circuit, comprehending, as it does, 
so large^ a x>ortion of the ability and attainments of t^ Bar, and 
where there must have beai men of so much longer and higher 
standing than himself, did not contain a nmnber of moi to whom lliat 
office would have been given in preferei»se to Mr. S^mour, sapposing 
that professional claims to advaacemi^it had alone been taken into 
account. That does not conclude the question, whethoi* a man in 
Parliament, who is a supporter of the Govemmait, may not bid 
entitled to the preference — that is a matter of opmu»3 ; but it cannot 
l^e any hardship ujpon Mr« Seymour to 8ay that in the profession^ the 



great nu^iitj of whom are ioiot in Padlameut, there would Batarally 
he fioioe dkcMtiB&etion «t finding a maa so much their junior in jearB 
jii^ in standing promotod to aa ofEiee which would he, in all jsroha* 
hiHl^, fm abject of amhition and desire to a numher of gentlemen on 
his own Circuit of higher standing and (to say the least) of not 
in&risT abilify to himself Thej saj, — 

^ For this last he was rewarded with the Beoordereftiip of New- 
^saatlfi." 

Then to that there is appended this note, — 

*^ We observe that in his speech at Southampton, Mr. Digby 
Seymour instances his elevation to the Recordership of Newcastle as 
a proof of his profesnonal success. We bdieve that Sir Greorge 
Hayter could, if he Widre so minded, tell a difibroot tale." 

Now, gentlemen, I iihink it is but fair to call your attention to 
^at paragraph, and ask yon io consider (for it is with you) what is 
meant by it ? If you see your way to the conclusion that it is 
meant to intimate that there was some corrupt contract between 
the Government and Mr. Digby Seymour, that if Mr. Digby 
Seymour would give his vote in &vour of the Grovernment on any 
particulmr question, or generally, he should be rewarded by 
obtaining this office, then there is no doubt that that is a very 
serious imputation upon him. 

Then, gentlem^i, besides that, theo'e is another passive to which 
I mufi^ also call your attention, with reference to tiiiis important 
question of the Beoordership ; but let me first take you to that part 
of the article which relates to Mr. Seymour's promotion to the rank 
of Queen's Counsel, They aay >— 

*^ The wonrt evil attending a weak government is the necessity 
under which it labours to catch every possible vote in any quarter, 
find its besetting sin is an improper di^ibution of patronage ; Lord 
Palmerston's present administration has probably never numbered 
a working majority of twenty trustworthy votes in the House of 
Commons, aod the political circumstances of the time have tended 
to diminish the ranks of ministerial supporters." 

Those are general observations about which nobody, I suppose, 
could raise a serious question as to their not being such as might 
be very properly made by a man who was discussing the subject of 
public patronage. 

" It probably became necessary to secure every doubtful adherent, 
and this consideration may palliate, but cannot excuse the promo- 
tion of Mr. Digby Seymour to the rank of <Jueen's Counsel. Even 
at the time of the appointment^ rumours were afloat in the pro- 
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fession that his conduct must form the subject of investigatioH 
by the Benchers of the Middle Temple, and we have heard that Lord 
Campbell, shortly before his death, expressed his deep regret that 
he had been ever led by political pressure to promise a silk gown 
to the member for Southampton." 

Now there, again, I ask you what does that mean ? Does it 
mean that Mr. Digby Seymour obtained his rank as Queen's Counsel 
by virtue of any corrupt understanding with the Government; 
or does it merely mean this ? — that it is rather an attack upon the 
Government than upon Mr. Digby Seymour. You see Mr. Digby 
Seymour, in his speech to the electors of Southampton, cited and 
referred to his appointment by Lord Campbell as Queen's Counsel as 
one of the circumstances in his favour ; and it has been used in the 
course of the discussion here as a certificate of character against the 
charges which had been brought against him before Hie Benchers (A 
the Middle Temple, and against the censure which the Benchers 
thought fit to pass upon him. Upon that, the writer of this article 
makes these observations. He says : — 

" If this be so, it furnishes a curious commentary on one portion 
of Mr. Seymour's speech at Southampton, in which he quotes Ae 
patronage of Lord Campbell as a proof of the purity of his profes- 
sional career." 

Now, if what that meant was, " Instead of your citing that as a 
proof that Lord Campbell considered you a man of unexceptionable 
character and one upon whom the rank of Queen's Counsel might 
well be conferred (and you put it forward in that shape to the elec- 
tors of Southampton) we say the fact is this ; that such is the position 
of Government, from its weakness in the House of Commons, that it 
is under the necessity of securing every political adherent that it 
can ; and hence it is under the necessity of distributing professional 
patronage in a manner in which probably it would not otherwise be 
distributed." If that be all that is meant, you would probably say 
there is nothing libellous in a public writer, when he is discussing 
the propriety of such a system of distributing patronage, indulging 
in such observations. But is that all that is meant to be conveyed, 
or is it intended to imply that Mr. Seymour has corruptly bargained 
and sold his parliamentary votes and his independence, to the 
Government, in order to obtain professional promotion ? Then the 
article goes on to say : — 

*' It is an extraordinary, and we believe, an unprecedented fact, that 
a Barrister should be arraigned before the Benchers of his Inn for 
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improper conduct at the very time when the Crown has been induced 
to raise him to the superior rank of the profession. Yet this, we 
understand from his own lips, was the case with Mr. Digby Sey- 
mour ; and the language employed by the Benchers in their judg- 
ment forbids us to hope that the inquiry before them was either unjust 
or uncalled for." 

Now, if what was meant by that was simply this : " You have 
been promoted, not because the Lord Chancellor thought that your 
professional attainments were such as entitled you to it, but because 
vour promotion was part of the system by which the Government 
secures adherents ; and, in addition to that observation, we must say 
this, that you were promoted by the Lord Chancellor at a time when 
there were charges, and grave charges, brought forward against 
you, and therefore the promotion was one which the Lord Chan- 
cellor was not justified in making," it becomes a question, as I have 
said before, whether that is not fairly within the scope of public 
discussion with reference to a matter of so much general interest 
and importance; and if the case had stopped there, I do not, myself^ 
think, I must own, that up to that moment in the discussion of this 
question of the promotion of Mr. Seymour as Queen's Counsel, any- 
thing is said which might not have been said on the promotion of 
any other gentleman who happened to be a Member of Parliament, 
and who happened to be promoted to the rank of Queen's Counsel^ 
he being at that time a member of the House of Commons, and an 
adherent of the Government, subject to this, that there is an allusion 
to the proceedings which were then pending against Mr. Seymour ; 
but upon that, again, I must observe, that if a gentleman happened 
to have the misfortune to have grave charges, affecting his character 
as a gentleman and man of honour, pending before the Benchers of 
the Inn to which he belonged, (the proper tribunal on a question of 
professional discipline,) and if that were known to the Lord Chan- 
cellor, it would not be consistent with the duty of so eminent an 
individual as the Lord Chancellor to promote a gentleman while those 
charges were pending against him. But, gentlemen, these observa- 
tions do not stop there. After setting forth Mr. Digby Seymour's 
speech to the electors at Southampton (which on every ground I 
cannot help thinking was a most unfortunate one, and upon which I 
shall have something to say presently) they say this : — 

" If this speech took the public by surprise, it was read by the 
Bar and the Benchers, though on different grounds, with con- 
siderable astonishment. The Bar were amused to find that the pro- 
motion of Mr. Digby Seymour, first to the Recordership of New- 
castle and then to the rank of Queen's Counsel, could be quoted as 
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9Skf ftpprov»l of hu ppofessiottal eluH«eter, when the ^i^Kir shown 
hin was notorioss hj the result of negotiations in the diyision 
loW)y." 

Now, what was that intended to convey? Was it intended simply 
to say that Mr. Digby Seymour had given his adhesioa to the 
Government in the hope of obtaining professional advaacement and 
promotion, and that he succeeded in that object ; or that the Govern* 
ment, in the hope of securing a gentleman of Mr. Seymour's attain* 
ments and position as the representative of a large commercial 
borough like the town of Sunderland, had given him office in th^ 
one instance and promotion in the oth^, which they would not have 
given if he had not been a Member of Parliament ; or does it mean 
to say this : " You (Mr. Seymour) were at the best a doubtfal 
adherent of the Government ; you were very likely to go i^ainst 
them, and would probably have gone against them on some ocoasicm 
when your support was of importance ; negotiations took place in 
the lobby of the House of Commons, and by means of those negotia- 
tions, and by reason of your agreeing to support the Government, 
you got a promise, which was afterwards realized, of the Recorder- 
ship of Newcastle in the one case^ and of the rank of Queen's 
Counsel in the other." If that is what is meant, I own I cannot 
help thinking (and you will probably think) it is a very serious 
charge to make against any one. Although a maxi may ^Eiirly say, 
" While I support the Government, if I, cateris paribuSy am as good 
as another man that gives me a title to a preference ;" and there are 
many honourable men who think that not inconsistent with political 
integrity and honour, there are others who think it is fatal to <tie 
independence of Members of Parliament and to the best interests of 
the public. That is a matter on which there are grave differences 
of opinion; but to say that a man entertains an opinion on a par- 
ticular subject which would induce him to speak or vote against t^ 
Government of the day, and that then those who deal with and 
manage the delicate subject of winning members to vote one way 
rather than the other, enter into negotiations with him in the lobby 
and, he being a man of plastic political morality, secure his adhesion 
by promising this or that, or by holding out little inducements of 
this or that kind, and get him to vote in a way in which he would not 
vote otherwise, that appears to me (though it is a subject for you to 
exercise your judgment upon and not for me, except so far as I can 
help you by pointing out what are the considerations which arise) 
to be a mal^r involving a grave charge of politicfd dishonour and 
dishonesty. If the meaning of &e obser?ati<m is, that Mr. Se^mofo" 
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conr^tly Mid himself to Uie GrOTerasitiit, yon ought^ eertaiitlj, iki^ 
treat it as libeUons matter, and as a tbing beyond the proyinee erf a > 
joonialist or a piiUio writer to »Mert, unleffii he le prepared to prove k. 
Mr. Digbj Seymour has been examined with referoDce to iiusm 
mmH^frSy he was o'oes^exMnined especially respecting his appoint- 
ment to theReeordershipi the office was offered, in the first place, to ^ 
Mr. Atherton, a gentJeman of rery high distinetion on ^e Circak ; 
in fact, one of the leaders of it, and now her Mi^est^'s Attorney- ' 
G^ienil. Mr. Atherton did net think it worth his while, in li^ 
pomtioDy to accept it; he did not t^ink it worth tiue trouble of a 
contorted eleetkm whi(^ it would hayse involved, and therefore he 
declii^ it. Then, it is certainly rather a s^odfiesni ^t that ooe 
(^ the genilemen discharging the diMiies of a whipper-in, should haipe 
been speiddng in the lobby to Mr. Seymour on the subject of the 
Beeorden^ip, and saying, that if Mr. Atikerton refbsed it, he (Mr. 
Seymour) proba^ would have it. On the other hand, if the language 
used in this article bears the character a»d complexion to which I have 
reHrarred; if it means to assert that there was a corropt bargahs on 
the part of Mr. Seymour, th^e is, in the first place, no aitteBif)t to 
put a justification on the record, as has been pointed o«rt to you by 
the learned counsel fior the plaintiff ; and, in the s6C<md place, it i» 
for yon to say whether or not an obs^^ation of ihU kind made by 
a ge n tleman in the portion of Mr. Berkeley was anything more than 
an observaUon made by a member of the Government, who haviug 
probably been kiformed that Mr. Seymour was an i4;>^icant for the 
Recordership of Newcastle, said in a friendly way, and as a pleasing 
pseee of informa^oa, that a gentleman to whom the appointment had 
been ofi^red had refused it, and Ihat th^rfore there was reasonable 
ground for Kjcpecting thai Mr. Si^Tnoiir might obtain it. 

With these observations I will leave that part of the libel, aft to 
whkh it is adnutted tiiat * p^lic writer may fairly enter upo» the^ 
diacusaion of objects of , this kind, as being of a public naWfre- 
affec*ing the character of a pabiic man. Are you of opinion tb# 
the writer has kept within the true bounds and limits of his right 
and duty as a public writer, or is an assertion here made, refiecting 
on the chwaeter and honour of Mr. Sejrmeur, whidi is without 
feaadxUion? If so, Mr. Seymour would be euMtled to your v^pdi^t 
for whatever you mxy think reasonable in respect of that charge. 

Bntl entirely agree witSi my learned brother, tiiat that is not the 
importa»t and promineffit' part of this question ; and I cannot h^lp 
thmfcing, that however m«ck may^ have been madis^ of it^ if that had' 
been all, wn shonld no* haw hettf d of this aetfote, and thai ihe really 

T 2 
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fltingibg part of this article is that portion of it which relates to the 
charges which w^re made the suhject of inquirj, and afterwards the 
«uhject of animadyersion before and bj the Benchers of the Middle 
Temple. 

Now, it becomes very important to see how the case is pnt in the 
article ; whether new facts are stated, or whether the writer pro- 
ceeds upon the facts as stated by the Benchers in their judgment. 
Before entering, however, upon that part of the inquiry, I must 
here observe upon what fell from Mr. Lush as to the legal position 
of the parties with reference to this part of the case ; namely, that 
although the conduct of a public man is open to public discussion, 
hts' private conduct is not; and that it does not lie in the mouth of 
a man who has attacked another with reference to his private con- 
duct to say, " I did it only in the fair discharge of a public duty.** 
But there is this distinction in this case, that however true that 
proposition may be with reference to the private conduct of a private 
individual, Mr. Digby Seymour does not occupy the position of & 
private individual, nor is it as a private individual that these charges 
were made the subject of inquiry before the Benchers of his Inn. 
Mr. Digby Seymour is a barrister, and as such is subject to the 
jurisdiction of the domestic forum of the Benchers of his Inn ; and I 
take it to be beyond dispute, that if the conduct of a member of an 
Inn of Court is such as to be unworthy of a gentleman and a member 
of the profession, he is within the jurisdiction of that forum. We 
hear of charges in the army of conduct unbecoming an officer and a- 
gentleman, and although there may be no breach of military disci- 
pline, yet the breach of individual honour is held to be a sufficient 
ground for inquiry, and for such animadversion as the case may call 
for. In like manner, if the conduct of a member of the Bar is such 
as to be unworthy of a barrister, and unworthy of a gentleman, that 
again is always considered to be a proper matter to be inquired info 
by the Benchers of an Inn of Court. Upon that ground it was, 
and upon no other, that these matters were made the subject of 
inquiry. Now, why is it that the Benchers of an Inn of Court have 
this jurisdiction? Partly for the protection of the profession, and 
partly for the protection of the public ; that the profession may not 
be disgraced by having enrolled among its members persons who are 
a dishonour and a discredit to it, and partly that the public, who 
consider (as you have been truly told) the rank of a barrister a 
sufficient test of the trustworthiness and honour of an individual, 
may not be misled and deluded by such a belief, if his conduct be 
really such as to disentitle him to their confidence ; and therefore I 
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cannot help thinking, that if the conduct of a banister is bronghi 
under the notice of the Inn of Court to which he belongs, and the7 
think it necessary to pass a public censure upon him, in respect of 
conduct which they consider discreditable and wrong, that is <i. 
public matter which may very fairly be inquired into and discussed 
as a subject of public interest, because the professional conduct of ai» 
individual member of the Bar is a matter of public concern, inasmuch 
as it is in that professional character that he is brought into contact 
with the public, and trusted by those who have their own interest* 
to defend or to protect, and who employ him for that purpose. Bui 
that is not the only, matter in this part of the case which deserves 
attention. Mr. Digby Seymour was not only a member of the Bar ; 
he was not only a member of the Bar who had been (I think during 
these proceedings) promoted to the rank of Queen's Counsel, but he 
was also one of the Judges of the land. He was a Recorder, having 
not only civil but criminal jurisdiction ; trying men for offences 
against the law, and deciding questions of private interest and pro- 
perty, which came under his cognizance as a civil judge. He was' 
subject to removal if his conduct was such as to render him unworthy 
of his office ; at least that, which is an open question which has 
lately been raised, might be the subject of discussion. Under these 
circumstances it appears to me impossible to say that he was not a 
public man, and that his conduct, if it had reference to his fitness to 
be a public man, and to occupy a public position, was not a matter 
fit for discussion. Let me suppose that a judge who is to enforce 
the law by administering it, violated it, and committed some act against 
the law ; or let me suppose that in the course of some trial it appeared 
that the judge had himself been wanting in integrity and honesty,, 
would it not be competent to a public writer to discuss that conduct 
. with reference to the propriety and fitness of the individual to hold 
the office which he might happen to occupy ? It seems to me to be 
impossible to answer those questions in the negative, and I therefore 
must dissent from the proposition, that where a man holds a public 
position in which integrity, honesty, and honour are essential and 
indispensable qualifications, if, in his private conduct, he shows that 
he is destitute and devoid of those essential qualities, that is not a 
fair subject for public animadversion and hostile criticism, so long as 
the writer confines himself within the bounds of truth, and within 
the limits of fair and just observation. I cannot, therefore, go along 
with the learned counsel for the plaintiff, in saying that the matters 
which were discussed, inquired into, and disposed of by the Bencher's 
of the Middle Temple were not matters which, looking to the positiosr 



St4 JStfWMUt y. J kimummth . 

itf Kr. Dtgkj SejiBoor, winder as a meniber of tbe Bm-, m a nuA h^ 
]»«blic politiciJ IHe, or as a man occopjring a jadicial positton, might 
&Mj be made t2ie subject of discassimi. Bot then tiie qaestioii b, 
whether the comments ^ich have been made have been kept witiiin 
liMse bounds by which they must reasonably be confined. What is 
k that this article alleges ? It states, so fitr as I understand it, no 
fiKte as regards ^e proceedings before the Benchers, but it sets 
ihose proceedings out, and makes certain oomments upon them. It 
begins, bj waj of introduction to the proceedings before the 
Benchers, with this language: — 

'' It is an extraordinary and, we believe, an unprecedented fact, that 
a l>arrister should be arraigned before the Benchers of his Inn for 
improper conduct at the very time when the Crown has been induced 
to raise him to the superior rank of the profession. Tet this, we 
understand from his own lips, was the case with Mr. Digby Sey- 
mour ; and the language employed by the Benchers in their judgment, 
forbids us to hope that the inquiry before them was either unjust or 
uncalled for. We are precluded, in common with the rest of die 
. poblic, from ascertaining the exact nature of the evidence adduced 
against Mr. Seymour ; and we conceive that the Bench of the Middle 
Temple have acted unfairly towards the Bar, as well as unwisely as 
^respects themselves, in withholdiog a full report of the accusation and 
•the proceedings thereon. That any injustice, however, can have 
^een done by this silence to the accused, we can hardly bring onr- 
.selves to believe ; for inasmuch as Mr. Digby Seymour is in posses- 
iiion of the whole evidence, and could give us the benefit of a total 
disclosure of all the circumstances of his trial, thereby putting him- 
self right with the public, if the facts admit of his doing so ; and as, 
notwithstanding occasional promises of such a disclosure, he remains 
silent, the only reasonable conclusion at which we can arrive is, that 
he does not consider the publication of the whole truth as likely to 
improve his position. All we can do under Hiese cinmmstanees is to 
plaoe before our readers, at one view, the various documents that 
haxre been made public on the matter, and'^ collect, as far as pos- 
sible, the scattered gleams of light that have fallen fr<»n time to time 
-on the dark shadows of this remarkable case. We will only premise 
in doing so, that whatever publicity the scandal may now have at- 
ttained, is owing to Mr. Digby Seymour himself, as the Benchers had 
taiaintaitted an absolute silence up to the time iHien his speech to his 
constituents, cm the 4th of Febriwuy last, was reported in the Tmes 
newspi^r." 

Then passing over the speech, there is set forth the judgment of 
.the Benchers of the Middle Temple. Now it is quite impossible not 
to feel that that judgment casts a very severe censure on Mr, Digby 
Seymour ; but 1 think this observation must be coupled with it, that 



Qothiog is added to the faots whioh tbe judgment of the Bencher» 
sets forth« The writer of this Article does not pvofess to add wj 
facts with reference to these particular soatters which were the s^b- 
Ject of inquiry, hut set^ out the judgiuent of the Benchers iu the 
exact terms of it; and if Mr. Dighy Seymour had, for thcfirst time^ 
aeen this judgment in print in this magasine, if--^the sentence having 
been read to him in the parliament chamber of the Middle Temple, 
in the absence of every one except the members of his Inn — the writer 
of this article had» by some means or oth^, got it, and had given for<^ 
to the world that which the Benchers, out of consideration for Mr. 
Seymour, had not intended to be published, Mr. Seymour might have 
^ad a fair ground to say, ** You have done me a serious injury^ by 
publishing a sentence, whioh, though it condemns tue in temns o£ 
4Beverity, was never intended, by those who passed it, to be made 
public to the world." That, however, is not the position in whioh 
things stand. Unfortunately, Mr. Digby Seymour went down to his 
^constituents at Southampton, and there fbund that, somehow or other, 
what had passed in the parliament chamber had oozed out. The 
writer of this article is not responsible for that. Mr. Digby Sey- 
mour's political enemies at Southampton made (to use a hackneyed 
^pression) ^* capital" of this judgment which had been passed upon 
him; and when he got to Southampton, he found placards stuck 
about, suggesting questions to be put to him, as to what had passed 
in the parlianMnt chamber of the Middle Temple ; and the result is, 
^at Mr. Digby Seymour, acting under the impulse of the moment, 
(I do not desire to animadvert upon it to his disadvantage,) gives 
publicity to the whole thing himself. He makes a long and violent 
apeech ; he comes back to London ; he writes a letta* to the Times; 
he writes a protest to the Benchers, and sends the whole matter foi' 
publication. The writers of this article, therefore, cannot be com- 
plained of as luLving been the first to give publicity to the charges 
which had been made against Mr. Seymour, and to the censure which 
had been passed upon him by the Benchers ; but they do this — they 
give those charges, they give the sentence, and then comment 
upon them, certainly, in severe terms; but it is for you to say 
whether the severity of the comment is not borne out by the 
severity of the censure. But they do more; they insert all the 
documents which have appeared, so that their readers may judge 
for themselves : they insert all the documents to which publicity had 
been given in the whole course of the proceedings subsequent to the 
sentence of the Benchers ; Mr. Digby Seymour's letter to the TimeSy 
Mr. Digby Seymour's protest to the Benchers, Mr. Digby Seymour'a 
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speech to the electors of Southampton, are all set forth in eastenso in 
this article. So far, therefore, as relates to thut part of the matter, I 
am. at a loss to see of what Mr. Digby Seymour could fairly complain. 
If we once arrive at the conclusion that this was matter which might 
be fairly brought before the public on the ground of Mr. Seymour's 
position as a member of the Bar, and as a person holding a judicial 
office, to say nothing of his occupying a political position as a Mem- 
ber of Parliament, it is difficult to see how they could have been 
brought before the public in a more fair or just manner than tbey 
have been, barring an observation appended to these documents after 
they have been given in detail, to which I shall call your attention 
in a moment. Well, they give the whole, and then they make their 
comments. Now, before you can form a proper estimate as to 
whether those comments are fair and legitimate, as being made by a 
public writer on a public man, with reference to a matter of so much 
moment as these charges before the Benchers, you must see what the 
charges are, and what are the terms of the sentence pronounced by 
the Benchers. Unfortunately, except so far as you can collect from 
the documents produced and put forward to the public by Mr. Sey- 
mour, and the sentence of the Benchers of the Middle Temple, yon 
have not the charges in any precise and intelligible form before yon 
at all ; but certainly you find that, according to the terms of the 
sentence of the Benchers of the Middle Temple, there was, in their 
opinion, very grave cause for censure and animadversion in the con- 
duct of Mr. Seymour, in the matter of the charges that had been 
brought against him. Now, really, I think that, in order to see 
whether the writer of this article has had his mind imbued with a 
spirit of hostility, and bitterness, and malice towards Mr. Seymour, 
you ought to consider the position in which Mr. Seymour stood; 
because you must do justice to both, sides. One can quite understand 
that Mr. Seymour may have been wounded and pained by these 
animadversions ; and yet, on the other hand, you must consider how 
far a public writer, dealing with a question of this kind, is, or is not, 
entitled to take the sentence which has been pronounced, as the basis 
on which to found the observations he is about to make. This is the 
sentence : — 

" The Masters of the Bench have carefully considered the voluminous 
evidence and documents which have been brought before them, and 
have come to the conclusion that the charges in the case of ' Parker,' 
* Coutts,' and of * Robertson,' respectively, are not proved; and that the 
charge as to a proposal to hold briefs for an attorney in liquidation 
of his costs payable by you, is proved. The facts and circumstances 
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which iare disclosed fully satisfy the Masters of the Bench of the 
necessity for this inquiry ; and they regret to add that they cannot 
accompany their intimation to you of their decision on die three 
charges first named with any declaration that your conduct is not 
liable to censure ; on the contrary, they have the painful duty to 
perform of stating to you that they find much worthy of severe con- 
demnation, even on the most favourable construction of your actions ; 
that, in Parker's case, on your own statement of your conduct, 
evidence appears of a want of open dealing towards, and of conceal- 
ment from, Mr. Parker. Mr. Parker's agreement with you, on your 
own version of it, was inconsistent with your substitution of your 
credit for the money you undertook to add to his own, and with the 
use of his money for any purpose unconnected with the printing 
scheme. The breach of your agreement in these two respects was 
not communicated to Mr. Parker, whose consent alone could have 
justified the course to which you actually resorted. The Masters of 
the Bench are also under the painful necessity of declaring their 
opinion that the settlement of Mr. Parker's action, while the charges 
of fraud included in it were, in the opinion of the Bench, not only not 
withdrawn, but were strongly re-asserted, as it was conduct calcu- 
lated to destroy character by exciting suspicions that charges which 
were not boldly met could not be gainsaid, was an arrangement to 
which a right-minded man, even in the hour of heavy pecuniary 
distress, would not have submitted. They are compelled to add that 
no solid ground presents itself on the evidence in justification of the 
affidavit which was made by you for the purpose of postponing the 
trial of the action in question." 

Then there are observations which are not of the same importance 
with regard to Captain Robertson's case ; and then they come to the 
matter relating to the offer to an attorney to pay that attorney's 
costs by accepting briefs, on which the fees were not to be paid, but 
were to go in satisfaction of that attorney's claim. The Benchers 
say :— 

"It is conduct, therefore, promoting deception, and likely to 
generate suspicion where confidence should prevail. If such a prac- 
tice were tolerated, it would lower the character and honour of 
both branches of the profession, and would be injurious to the public, 
not only by reason of such debasement, but also by its tendency to 
introduce into, or maintain in the practice of their profession, men 
more distinguished by the pliancy of their principles than by the 
gifts of nature improved by an industrious and honest pursuit of 
eminence by honourable means." 

Now it is impossible, as it strikes me, to read that sentence, and 
not to feel that it does carry with it condemnation and censure 
of a very serious character indeed; it suggests that Mr. Seymour, 
having received money from Mr. Parker for some purpose common 
to them both, applied and appropriated that money to his own use 
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wad for hk own pnrpoMs, as well m ike other mattors iMxik are 
adverted to in the course of that sentence. Now if that was bo, and 
Ifr. Sejrmonr was in the position of a public man, whose character, 
although with reference to his private transactions, if thought 
inconsistent with his public position, was open to animadyersion, and 
the censure of the Benchers is given in the t^ms in which it had been 
pronounced, and in which it had been made public to tiie world, is 
that a fkir matter of complaint ? That, I think, would depend upon the 
circumstances in which it is dealt with. If to the fhcts stated bj 
the Masters of the Bench, the writer had added facts of his own, 
he would, undoubtedly, have been responsible for those facts ; but if 
he merely comes forward and says : — " Here is a censure, pro- 
nounced by a tribunal of competent authority, made public to 
the world, affecting the character of a publioman ; we bring it 
forward and say that the man on whom thatcensure has been 
passed, and who takes no step to vindicate himself, either by 
publishing the evidence, and thereby Rowing that the judg. 
ment was fallacious, and ought not to have been prononuced, or 
by an i^peal to a superior jurisdiction, is open to puMic animad- 
version, |ind is not fit to occupy the position of a Barrister, or the 
position of a Judge, or the position of a Member of Parliament *•— 
Is there anything in that calumnious, or libellous, or beyond the 
legitimate scope of a public writer ? That is a matter for you to 
consider. You will be very much influenced, I doubt not, by the 
comments which are made on such a sentence thus given forth to the 
world. I have already read to you what they^y with reference to 
the contest between Mr. Digby Seymour and the Benchers, as to 
whether his protest or their sentence ought to have credence given 
to it ; and they say that, until Mr. Digby Seymour takes some step 
to vindicate himself effectually from the judgment of the Benchers, 
they must take that sentence to be in accordance with the £acts 
which were before them. Having set out the judgnaent, and 
Mr. Digby Seymour's letter and protest, they make thoae obser- 
vations, to which I will now ask your attentiou. 

" It is not our intention to enter into any consideration of the 
specific charges brought against Mr. Digby Seymour, because, like 
the rest of the public, we are not yet in possession of the means for 
deciding on their impartiality with a full knowledge of the facts. 
When we consider that we have on the one hand the deliberate 
opinion of a number of honourable and distinguished men who have 
gone fully into the case, and on the other the bare assertion of 
innocence by an interested person, who declines to take the plain 
loourse of publiflhiQg a complete statement of the circumstanieea, asd 
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thftt j^FEKm o&e wko pnblicij stated thai the^Benchdrs haA giran « 
verdict in his &your, when he held thdr condemnation in hia hands, 
we cannot hesitate for a moment as to the verdict we must pro- 
nounce. Until Mr. Digbj Seymour has shown to the public, by a 
full and ungarbled publication of the evidence given before the 
Benchers, that their judgment was unjust, we must continue to 
believe that it was delivered in accordance with the truth, and that 
the censure therein was merited. Nor is our conviction in the 
•lightest d^ree shaken by Mr. Seymour's claim to *a crown of 
martyrdom,' or by his continually repeated, and never redeemed 
promise of placing himself rigkt before the world by a public vin- 
dication. The last time he has had recourse to this expedient, now 
thoroughly worn out, was on the 4th of April last, in a letter to the 
TimeSy which we extract here:" — 

I do not read the letter in the Times, but I go on with what they 
say — 

"The statement which appeared in the newspaper referred to 
by Mr. Seymour was certainly incorrect." 

That relates to the proceeding before the Northern Circuit ; It is 
as to their not having expelled him from the Bar, but simply from 
the Bar mess. Then, having discussed that, they come, at last, to 
the question of the conduct of the Benchers ; and upon that they 
pronounce a very strong opinion adverse to that body. That is not 
the subject matter of inquiry to-day ; nor do I desire to express 
any opinion upon it myself; I therefore pass it over, 

"We cannot, however, concur in the idea that investigations 
before the Benchers into the conduct of every accused member of 
the Bar should necessarily be held in public. The adoption of such 
a rule would, we think, be a great evil. The jurisdiction of the 
Bench is exereised in what has been justly termed *a domestic 
fc^^m,' and the nature of such a tribunal is essentially difSsrent from 
that of an ordinary court of law. To parade questions of etiquette, 
and even of morality, before the public, would be often unjust to the 
accused, and would add no security to the discipline of the profes- 
sion. But we are alive to the mischief occasionally produced by 
the present practice, especially when an unscrupulous man makes 
capital out of the very privacy which has alone saved him from 
utter ruin. Perhaps it would be well to give to the accused in all 
^ases the option of a public hearing." 

Now those are the observations made upon the sentence of the 
Benchers of the Middle Temple. I have already pointed out to you 
that no exception can possibly be taken to the manner in which the 
defendant, or the writer of this article, for which the defendant is 
responsible, brings before the public the varioqs documents, from 
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the sentence of the Benchers down to the last letter and protest 
published by Mr. Digby Seymour. They are all set forth in this 
article, and I do not myself see that there is any attempt to add any 
facts in addition to those stated by the Benchers in their sentence, 
with reference to these charges which formed the subject matter of 
inquiry before them. Then the writer proceeds with his comments, and 
says: — " True it is that Mr. Seymour protests ; true it is that he denies 
the propriety of the censure which has been pronounced upon him ; 
but until he takes the course which is open to him for his self-vin- 
dication, by bringing before the public the whole of the evidence 
which was taken, and of which he is in possession, so long as there 
is nothing but his contrary assertion to meet the sentence which has 
been pronounced upon him, so long we shall take the liberty to 
believe that that sentence is well founded, and that the facts upon 
which it proceeds are to be taken to be true." 

It is said that the defendant has not justified ; that is, that he has 
not put upon the record a plea that all the matters referred to in 
thj^ sentence were true. I own I think there is great force in the 
observations of the learned counsel for the defendant as to that ; 
take, for instance, the case of a man occupying a high public posi- 
tion who might be charged with some offence and be brought before 
a jury of his country for trial^ and a verdict passes against him ; 
take the case of a man whose conduct is involved in some judicial 
inquiry, even in a civil suit, in which he is plaintiff or defendant, 
and in which it transpires that his conduct has been unbecoming, 
not only of a public man, but of a private individual ; a sentence is 
passed, or a verdict is given against him, and a public vn-iter, 
assuming that sentence to be well founded, or assuming that verdict 
to be right, comments upon that which has become matter of public 
notoriety and public observation: — "I do not assume the facts; 
I do not state them to be so, but I state that this individual, 
upon whose public character I am now commenting, has been found 
guilty of a specific offence, or has been declared by a verdict of 
a jury to be a dishonest man, because he has not paid his debts.'' 
The writer comments on that which, for the present, is taken as 
an admitted and ascertained fact ; he may qualify his observations 
by saying, " What I say is open still to this, — tiiat the individual 
thus circumstanced may have his sentence reversed, or may have 
the verdict which affected him set aside ; but upon the assumption 
that there has been a sentence or a verdict pronounced by a tribunal 
of competent jurisdiction and authority, I make my observations.** 
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If the matter is within the province of a public writer to discosSy 
what say 70a ; Is he justified in assuming that that which has been 
^pronounced bj a competent auHioritj is to be taken as a fact, at all 
events until the contrary should be made to appear, or, if he com- 
ments upon that which has thus become public property, is he to be 
held responsible in an action for libel unless he is prepared to take 
upon himself the burthen of proof, although it may involve him in 
an inquiry of great magnitude, expense, and difficulty? That seems 
to me to be the proposition contended for by Mr. Lush. It was 
competent to the defendant, they say, to put a plea of justification 
on the record, and establish the truth of the facts alleged by the 
Benchers in their censure ; in short, to prove to your satisfaction 
that the sentence pronounced by the Benchers was a proper sentence. 
I do not know whether you will entertain that view of the matter. 
The question, as it seems to me, for yon to consider is, whether the 
observations which have been made upon this subject are or are not 
within the sphere of legitimate and proper observation, or whether 
the writer of this article has imported new facts, or drawn unwar- 
rantable conclusions from the sentence that has been pronounced by 
the Benchers adversely to Mr. Seymour. 

Now, gentlemen, having got so far, we are in a position to refer to 
the opening observations which have been so ably commented 
upon by Mr. Lush on the part of the plaintiff ; and certainly the 
language used in the article is very strong, and one cannot but 
regret that a public writer, even if acting within the proper scope 
of his employment and duty, should not have been more guarded and 
more moderate in the expressions he used. At the same time, it is 
certainly open to the observation made by the learned counsel for the 
defendant, (who addressed to you one of the most eloquent speeches 
it has ever been my lot to hear in tlys Court,) that the writer of this 
article did not proceed to attack Mr. Digby Seymour until Mr. Digby 
Seymour had attacked the Bar of the Northern Circuit ; and cer- 
tainly a man who comes into a court of justice to hold another re- 
sponsible for a hostile attack upon himself, should, in order to entitle 
himself to the most favourable consideration of a jury, appear before 
them with reference to the subject matter of inquiry as a man who 
has not been unnecessarily and wantonly lavish in animadversion 
1^ abuse on others. Now how does Mr. Digby Seymour present 
himself before you ? He goes down to Southampton, and there he 
is provoked into a sudden and not unnatural fit of temper and in- 
dignation, by finding that that which was intended at all events to 
have been a private censure passed upon him by the Benchers of the 
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Middle Temple bad b«eii bmhed abroad, uid bad been made use of 
bj bis qppoiieiit£^ and was about to be finng in bis face before a 
pnblio assembly of tbe electors of Soutbampton. If be had com- 
plained of tbat being done, — if be bad soogbt simj^j to defend him- 
self, and bad said, '^ These are matters which ought not to be gene 
into, becaaoe they are condaded by what passed before the Beneh^ 
or if they are gone into at all it sboold only be by the publication of 
tbe eridence, or by an appeal to tbe judges, if Uie thing is open to 
iqppeal " — if be bad confined himself to that, I quite unda*8tand tiist 
be wonld have done no more than it would have been natural im 
any man to do under tbe circumstances ; but he goes farther, he 
makes attacks upon tbe Bar, and upon the Benchers of his Ibd, 
which I baTe no doubt when tbe writer of this article sat down to 
pen it were present to bis mind, and which provoked a eertain 
amount ci indignation against Mr. Digby Seymour, not unnaturd 
in tbe writer of this article, who, I think, without in tbe most re- 
mote degree knowing wbo be was, we may pretty fkirly assume to 
have been a member of tbe Bar. Now he goes down to S011&- 
ampton, Mid be makes this speech : — 

" Gentlemen, I have now been nearly sixteen years at the Bar. I 
never won a laurel and never obtained a promotion without a severe 
and arduous struggle. I came among the members of the Northern 
Circuit with tbat misfortune which my countryman, Grattan, has 
described, I came ' witb tbe curse of Swift upon me,' I was an 
Irishman. I was made from my earliest time the maHL of a eruel ai^ 
jealous opposition, and a determined effort to keep niedown if it w^re 
possible. But, gentlemen, their efforts failed. Step by stq) I van- 
quished one difficulty and another, and won by degrees the honours 
which I have received, and tbe dignities which I hold. I obtained a 
lead at my sessions ; I obtained tbe best Recordership but one on the 
Northern Circuit ; I obtained my rank a short time age firom two 
judges, themselves formerly membars of tbe Northern Circuit, d 
Palatine precedence at Liverpool; and finally, notwithstanding aU 
my traducers — ^ay, and at the very time when detraction was doing 
its worst, I received the rank of her Majesty's Counsel fi*om the 
bands of the late Lord Chancellor Campbell." 

Then be says, with reference to tbe clmrges wbieb had been 
brought against him be^e tbe Bendh^s of tbe Middle Temple :— 

" Gentlemen, the charges, as they are called, which were brought 
against me, arose out of matters, the youngest of which is seven years 
old, and the others dated back actually to ten years agOw The men 
who instigated these charges never showed their fiaces — my real 
aecmsers nevo* appeared ; bui^ beginning witb the efimrta ^ t^km 
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indhd^nls on mj owa Cirmiit, soMidfthr were wkiqpered a^u^ 
wlik& M laat, by seme means or olher, whioli I have not been able %» 
jet to detect or expote, led to the investigation by the Benchers 
of my Inn." 

Hieir he says : — 

" I have gone over the various points which, fairly or unfairly, have 
been pressed upon your attention, and upon which I have come 
down, though late, to Southampton in the honest hope that I might 
receive from you a verdict, such as would tell at once to the public 
that w^tever cmelty I have encountered elsewhere," (that must 
have referred either to his own Circuit or to the Benchers by whom 
the chaises against him had been investigated,) '^ however, the dirty 
fingers of certain members of my own profession have been em* 
ployed in raking up the scandals of the past for the purpose of 
dragging up something to damage my repute, yet that you sym- 
pathised with your representative, that you accepted the result, that 
you saw me still the member of an honourable profession, in spite 
of malice, and jealousy, and of polidoai hate, still holding the rank 
which by such hard struggles I attained ; and that you would by 
your determination, and by your pronounced opinion to-night^ 
trample for ever upon this cruel attempt to call public attention to a 
matter which hitherto, at least, has been confined to a more limited 
circle, and has never yet been brought forth and laid before the glare 
of public day.** 

Now, gentlemen, it is impossible not to see that Mr, Digby 
Seymour is there charging the Bar of the Northern Circuit witb 
having set their faces against him, fi^m the earliest time of hia 
becoming an active member of his profession (m that Circuit ; that 
they did that from the mean and miserable motive of keeping out an 
Iri^man from fair competition with themselves ; and that, having 
fiuled to prevent him from eonpeting with them and succeeding 
amongst them, certain members, at all events, of that Circuit have 
put forth scandalous charges against him — have had recourse to 
mean and despicable contrivances to injure his character, to prevent 
his success and promotion, and to crush him. Now, your attention 
has been very properly called to the fact that, on the Northern 
Circuit, at the time when Mr. Digby Seymour joined rt, there were 
foul' or five Irishmen standing high on that Circuit, and distin- 
guished among the distinguished individuals there. Mr. Baron 
Martin, Mr. Justice Hill, Mr. Baron Watson, Mr. Seijeant Murf^y, 
and others, whose names have been adverted to, were all members of 
that Circuit ; and to say that any Circuit like the Northern Circuit 
would set their faces against a man becMise he was an Irishman, is 
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on assumption which I hope and trust, though Mr. Seymour may 
have laboured under some such hallucination, no man of common 
sense would ever entertain for a moment. Some of the most dis- 
tinguished individuals who ever adorned the Bar have been Irishmen; 
some of the most distinguished members of it at the present moment 
are Irishmen ; and I am quite sure that if they were asked, they 
would not tell you that they had ever met with anything but a gene- 
rous rivalry on the part of Englishmen. Mr. Seymour may have 
deceived himself with this notion. A man sometimes gets into an 
unpleasant position with those with whom he is called on to asso*- 
ciate : it is the consequence, very often, of accident or misunder- 
standing; and the result is, that instead of attributing it to his own 
fault, his own want of manner, or his own want of powers of con- 
ciliation, he ascribes it to jealousy, envy, rivalry, and all sorts of 
sinister motives. He deceives himself. But if he makes these 
charges against others, and puts them forward, in that way imputing 
to them unworthy and scandalous motives, he must not be over sen- 
sitive if he is attacked himself. But it does not remain there. Mr. 
Seymour had this case inquired into before the Benchers of the 
Middle Temple. Having heard the names of the gentlemen who sat 
upon the inquiry, as to whom, I need not tell you they are some of 
the most distinguished members of the English Bar, can you con- 
ceive that those gentlemen were actuated by any other desire than 
that of doing their duty honestly and fairly ? Yet, what was the 
course that Mr. Seymour pursued ? Waiving, as he tells you he did, 
all objection to the constitution of the tribunal, when his own atten- 
tion was called to the fact, that on one occasion the numbers were 
not complete ; instead of saying, when, at all events, upon the ninth 
meeting, he was aware of the fact, that the numbers ought always to 
be kept up to a certain point, "I object to your going on, for on more 
than one occasion the same members have not been present, and I 
do not think that reading the evidence is the same thing as hearing 
the witnesses ;" he waives the objection, and goes on with the inquiry. 
The evidence is all taken, and the case is ripe for decision. Even 
then it was still open to Mr. Seymour to take the exception that 
he took afterwards, and he might have said, " Your tribunal has 
been irregularly constituted, and I object to members who have not 
been present throughout all the details of the proceeding passing 
sentence one way or the other." He does no such thing, however; 
he awaits the sentence, and yet, although there is a judgment of 
acquittal as to the main charges, there being appended to the 
judgment or sentence a censure upon Mr. Digby Seymour, Mr. 
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Seymour sends in a protest, and he also writes to the Times^ bsA 
publishes tlie sentence ; and then we must see how far in these 
papers which he afterwards publishes, he provokes, by his own 
tmimadversion upon the motives and conduct of others, hostile and 
severe animadversions upon himself. He writes to the Times, and 
he begins thus : — 

" The Benchers of the Middle Temple are pursuing <;o the last the 
same course they adopted towards me from the first." What does 
that mean? "They have * screened' and published their 'judg- 
ment,' but they have thought proper to suppress my protest. I 
appeal to you to supply this significant omission, and request you 
will publish the documents I enclose. There are other grave mat- 
ters between myself and the Bench, not detailed in this protest, 
which the publication of the whole proceedings will reveal to the 
«yes of the profession and the public, I say of * the whole proceed- 
ings,' because the printed report furnished to me is not complete. 
It does not contain all the ' evidence ' and ' proceedings ' of the tenth 
meeting. It does not contain the whole of the documentary evidence 
put in by myself or my Counsel, Mr. Lush, Q.C. It does not con- 
tain the names of the Benchers who voted for or against the various 
portions of this judgment. This is no longer a case for any half 
publicity. I am now, by the very act of the Benchers themselves, 
entitled to have what I demand — the whole truth made known, un- 
^arbled and unabridged." 

Then comes the protest, which is also sent to the Timesy and 
which is in these terms ; in the first place it goes through the 
difierent cases, commenting upon those cases and excepting to the 
observations or judgment pronounced by the Benchers respecting 
them. Having done that at considerable length, he appends this : — 

" Upon the last paragraph of your judgment, I wish simply to say 
that I think, having frankly admitted an error, these observations 
might have been spared," (that is with reference to his not taking 
his fees,) " the more so as the Bench must bear in mind that I was 
placed, as regarded Mr. Brown, in the difficult position in which 
honesty pointed one way and etiquette another. There is another 
subject to which I feel bound to call your attention. You have held 
£fteen meetings, and in no single instance has your parliament been 
composed a second time of the same members as any previous par- 
liament. In point of fact, therefore, I have been tried before fifteen 
difierent tribunals. Your numbers have been equally irregular, 
varying from a maximum of eighteen to a minimum of seven. One 
of your number first attended at the fifth meeting, one first at the 
fiixth, two at the ninth, two at the tenth, and one at the thirteenth. 
The following is an analysis of the attendance of all the Bench." 

Then he goes through the analysis. And then he says: — 

'^ Here is certainly a remarkable disregard both of the spirit and 
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letter of the wise rale of the societj wliioh requires the attendance 
of the same members on eyery a^oumed bearing of an inquiry into 
an accasation against a barrister. I have no right to penetrate Ihe 
secrets of your chamber, but I confess I should like to know how 
many of those who heard the evidence of Mr. Parker and his wit- 
nesses took part, and, if so, what part, in framing^r supporting the 
observations made with reference to that case. I appeal to those 
members of the Bench who were present at the third meeting,, 
whether the mode in which the evidence of Mr. Parker especially 
was given did not strongly impress their minds with the impossi- 
bility of seriously regarding it. The perusal, more or less careful, 
of printed evidence (even were it of the most accurate character) 
can never supply the place of opinions derived from the hearing of 
the witnesses themselves ; and I cannot help feeling that I have 
been hardly dealt with if members of the Bench who have only 
formed their conclusions upon the printed reports, intermixed and 
confused as the various cases are, have joined in reflections which, 
I firmly believe, would not have been made, or would have been 
greatly modified, had they attended the inquiry with greater r^n- 
krity. It may of course be said that my attention was called to 
this rule, and ^at I ought, on subsequent occasions to have made 
objections on the ground of its non-observance ; but my attention 
was not called to this rule till as late as the ninth meeting, though 
it ought to have been mentioned on the second, and it is obvious 
that it would, at that time, have placed me in a most invidious 
attitude to have appealed to this rule with reference to any Bencher 
I might have objected to. I could not, moreover, for a moment 
have anticipated that members of the Bench who had not heard the 
evidence as to any particular case would have suggested observa- 
tions, or even joined in a judgment, with reference to that case, of 
the fairness of which they were not, from this very circumstance, 
in a proper position to decide. On this ground, as well as those 
I have before specified, I beg to enter my sol^Eun protest against 
that part of your judgment which contains the observations of which 
I complain, and which, I rejoice to know, have not received the 
unanimous approval of the Bench ; and I request that this letter may 
be recorded along with the judgment," 

He complains now not only of the tribunal and the irregularity 
of its composition, but he complains that his protest was not screeoed 
together with the judgment ; and I must say I think that a more 
idle complaint never was preferred. In the first place, unless a man 
is going to appeal from a sentence, I do not understand a protest* 
The Benchers were either a competent tribunal to deal with the 
matter or they were not. If they were not, of course it was fw Mr. 
Seymour to except to their jurisdiction, and say that the matter was 
not properly within it i but if they were, their sentence, unless re- 
Teraei on appMJf is coBclttsire. True, if a seotottee ttfbcts » man's 
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cliaracter he has a right to say, "I will appeal to the public ; and the 
mode in whieh I will appeal to the public is, by publishiog the 
whole proceedings in the case, with such obserraUons as I think 1 
ftm fairly entitled to make upon the decision or judgment ; but to 
ask the Benchers to screen this long protest at Hie same time rtts 
their judgment, I confess, appears to me to be a very unreasonable 
demand. Here, gentlemeo, you hare the whole of the proceedings 
before you, and I think you cannot help seeing that Mr. Digby 
Seymour did animadvert, both in his speech at Southampton, and 
also in this protest, and in his letters, very strongly upon the con- 
duct and motives, not only of the Northern Circuit, but of the. 
Benchers of the Middle Temple, before whom this inquiry was con- 
ducted. I see, also, that in his speech at Southampton he makes thi& 
observation upon the gentlemen of the Bench who were his judges. 

" I was upon fifteen different occasions before the Benchers of 
my Inn, and I stood practically before fifteen different tribunals, 
because upon no two occasions were my judges the same. The 
examinations were conducted within closed doors. I would to God 
they had been conducted in the broad light of day, and before the 
fifcce of my constituents and the country ; they were conducted by 
men sitting down after dinner, varying in their numbers and atten- 
dance, and sometimes postponing the inquiry upon the most trivial 
grounds. But, gentlemen, whatever feelings were entertained to- 
wards me originally, there were many among those Benchers who, 
I believe, were men of the highest honour, imbued with the spirit 
of justice, and actuated by feelings -of generosity ; and to them 
mainly, and to their indignation at the monstrous wrongs which I 
was enduring, I believe I owe at last the verdict, which even my- 
interrogate will not deny has been given in my favour," 

Now, it is quite clear from that, that he has made observations 
derogatory to the propriety of conduct, and the motives as well as 
the decision of the Benchers of the Inn, before whom this inquiry 
was conducted, speaking of them as men who, instead of holding 
their sittings by day, sat after dinner, came in and went out as was 
most convenient to themselves, did not attend to the proceedings as 
they ought to have done, and finally gave a judgment, (though tliete 
were h<mourable men among them,) many of thmn from unworthy 
motives. Those are serious charges, and I cannot help thinking 
Aat it would have been better, if Mr. Digby Seymour had been 
dissati^ed with this sentence of the Benchers, that he should either 
at onoe have had recourse to the straightforward mode of publishing 
the wt^e of ^e proeeedui^s, leaving the public to form their own 
judgment, wi^ asy obf^r^^tioas he mighi haive thoo^t it ri^i Ce 
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make, or that he should have tried what would have been the effect 
of an appeal to the Judges. Yon have been told somethmg aboat 
his having been advised that an appeal wonld not lie. It is not for 
me to saj whether it would or would not, because that questioii 
might have come before me in mj judicial character as one of the 
Judges of this Court to decide ; but I cannot help saying this,— 
that if he had taken the course of trying that question, he would, 
at least, have shut out the writer of this article from many of the 
observations which he has made use of ; and it is for you, gentlemen, 
before you finally determine as to how far this language, to which I 
4un about to call your attention, and which in general terms of 
sweeping censure denounces Mr. Digby Seymour, — ^how far much 
of that language, (if you should think it beyond the limits of to 
and proper criticism, and therefore libellous, and that which calls 
upon you for a verdict in favour of i^e plaintiff,) may not have 
given rise to these observations, and provoked them, from a sense 
with which the writer's mind was imbued of the wholesale way in 
•^hich Mr. Digby Seymour, in his defence against the effect of this 
censure of the Benchers, was sowing broadcast aspersions on men 
of the highest character and honour in the profession of the Law. 
Certainly the language is very strong, and I call your attention to it. 

" Mr. Digby Seymour has lately informed his constituents that he 
was born an Irishman; but we should have thought that this infor- 
mation, to any one even slightly acquainted with the honourable 
member, was altogether superfluous. He likewise attributes to his 
nationality the bitter hostility with which, as he alleges, he was at 
first received, and has since been maligned and persecuted by his 
brethren on the Northern Circuit. He came among us, as he sajs, 
with * the curse of Swift upon him,' and gives us to understand 
that nothing but his unrivalled genius and purity of character could 
have enabled him to survive and triumph over this natal calamity. 
Whatever credence we may wish to attach to every statement 
conveyed in the mild and measured language of Mr. Digby Seymour, 
we must take exception to the idea that Irish birth constitues any 
disqualification for professional popularity or success. An eminent 
Englishman, himself an ornament to his alma mater, when recently 
•comparing in a public address the achievements of the various 
universities in the United Kingdom, paid a high compliment to 
Trinity College, Dublin; and as a proof of the rare trainiug given 
at that seat of learning, he adduced, among other instances, the &ct 
that no less than five out of the fifteen Judges occupying the Bench 
had received their education in that famous university of Ireland. 
We believe that only four out of the five are Hibernian by birth," 
(one of the five is my brother Crompton — although educated in 
Dublin, he is not an Irishman) ^* but so large a proportion, of Irish- 
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men in the highest judicial position, and the well-earned success of 
manj others from our sister island in the ranks of the Bar, are proof 
enough that the career of the profession is fair and open to all the 
Queen's subjects. But it is only just to Mr. Digby Seymour to 
admit that there are two kinds of Irishmen, and that the cordiality 
extended to the one is by no means secure to the other. There 
ii3 the Irish gentlemen, generous, accomplished, and urbane— perhapr 
the highest type of the genus gentleman to be found in the United 
Kingdom. There is also the L:ish blackguard; swaggering, foul- 
mouthed, and shameless; the most insolent of upstarts, the most 
unblushing of swindlers; never destitute of a quarrel, never at a. 
loss for a lie. For as the Irish gentleman is of rare quality, so the 
Irish blackguard is consummate in his growth. Ireland is always^ 
great in extremes, more especially in her psychological productions. 
She has reared generals who have led their armies to certain victory, 
and she has reared also the tribe of cabbage-garden heroes. She 
has adorned our Parliament with splendid orators and consummate 
statesmen, and has afflicted it also with a breed of bawling dema- 
gogues and venal fools. And so it happens that this green and 
prolific island, with the singular versatility of her race, has supplied 
to the Bar of England some of its brightest ornaments, and some of 
its blackest sheep; bestowing on the former a learning and eloquence 
which Englishmen are proud to admire, and enriching the latter 
with a power of impudence, and a fertility in fraud which defy all 
description as (to the uninitiated intellect) they pass all knowledge. 
Should one of this latter flock find his way to an English Circuit, 
it could hardly be considered a matter for legitimate surprise if he 
should become an object of suspicion and dislike, and ' hie niger est ^^ 
be the motto coupled with his name." 

Now, I think it is impossible to shut one's eyes to the fact that - 
all that has special application to Mr. Digby Seymour, It is much 
of it general in its terms, but it is evidently pointed to one indivi- 
dual. The distinction between the Irish gentleman and the Irish 
blackguard admits of easy and immediate application ; and so doe» 
the difference between the consununate statesman and orator 
and the bawling demagogue and venal fool, though that is muck 
less important. You may call a man a fool or a demagogue if you 
are so minded, but when you come to talk of the brightest ornament 
of the Bar in contrast with its blackest sheep, and the learning 
and eloquence which Englishmen are proud to admire, and enrich- 
ing the latter with a power of impudence and a fertility in fraud, 
which defy all description, I must confess that that is language of 
considerable strength, and of considerable violence. Its meaning 
it is for you to determine. If it was meant by that. Here is a 
gentleman who has been compelled to submit to the ordeal of aa 
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examinfttion before the Benehers of his Iim» in a mftUer toudung 
modft Beriously his eondaoi as a man of probify and honour, and who 
has been the subject of severe animadversion Mid censure, Misii^ 
out of those transactions, and l^en, not satisfied with bowing to the- 
decision or appealing against it — ^not satisfied with the opportunity 
oi challenging either public attention to the injustice of the sentence 
or appealing against it if an appeal be open to him, or submitting 
fd it in a contrite spirit, with a determination to wash (mt the stain 
bj a life of honour in time to eome, — if instead of timt he de- 
nounces those who passed that censure upon him as unjust judges 
actuated by sinister and unworthy motives, — if he ascribes the 
charges to the jealousy and hostility of a Circuit, or the members of 
it, who he says have persecuted him with bitter malignity and 
cruelty because he is an Irishman, we say that a man who undw 
those circumstances adopts that line of conduct, is a man whom we 
may term " a blackguard, swaggering, foul mouthed, and shameless,'* 
and to whom may be justly applied the very strong language that 
is used in this article. 

If you think that that 'H what is meant, you will make allowance 
ibr the language that is used, looking to the circumstances in which 
the writer was placed by the attacks which Mr. Digby Seymour 
liimself had made on other people, and the way in which he had cast 
aspersions upon them. If you think that it meant more ; that 
instead of being satisfied with saying *' Here is a censure of the 
Benchers, we advert to that censure, and we say that Mr. Digby 
Seymour, unless he can get rid of that censure by showing that the 
evidence did not warrant it, or unless he can get rid of it by means 
of an appeal, must be considered as having bemi justly blameable to 
the extent to which the Benchers have blamed him, and if he was 
so, he is open to have it said of him that his character as a public 
manias been tarnished, and to have the propriety of his position as 
a public man questioned," if going beyond that they take up<m them- 
selves to say, without warrant and without authority, that he is 
"fertile in fraud, and the most accomplished of swindlers," it is for 
:you to say how far, under those circumstances, you may think him 
eaititled to your verdict, on the ground that this writer has trans- 
gressed the bounds within which a writer canvassing the character 
of a public man ought still to be confined, or has made the opportunity 
available for the purpose of gratifying a bitter and vindictive spirit 
of hostility towards Mr. Digby Seymour. The mattw is entirdy 
one for you, gentlemen. If you think that in this case, instead of 
being a fair, reasonable, honest, and bon&fide comment on the cir- 
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cumstanceg relating to Mr. Digby Seymour, this has heett made the 
opportunity of gratifying personal yindicthreness and hostility 
towards him, and that the writer transgressed altogether the legiti- 
mate bounds, it will be for you to show your sense of that by your 
verdict. I quite agree with what has been said by my brother Shoe, 
that this ia no occasion on which to review and revise the sentence pro« 
nounced by the Benchers. You have not tiie materials before you. If 
that wasMr.Digby Seymour's motive in having recourse to this action^ 
I think it is to be regretted that he should have resorted to it instead 
ef taking some other proceedings in which the merits of the sentence 
might have been legitimately canvassed. 

Gend^sien, the case is entirely for you* Tou will say whether 
you think this article contains matter which is libellous for which 
the writer, or those who are responsible for the writer, ought justly 
to be held liable. If so, you will say what damages you think are 
sufficient to compensate Mr. Digby Seymour for any injury he may 
have sustained ; but you will not decide the question of damages, if 
you think that is a question which yott are called on to entertain, 
without considering the circumstances of provocation which may 
have excited the indignation of this writer, and led him to apjdy 
to Mr. Digby Seymour language which, but for the attacks that 
that gentleman has made upon others, possibly never would have 
been used. 

The jury retired to consider their verdict at half-past three 
o'clock p.m., and returned into Court at five minutes past five. 

The Associatx: — Gentlemen, have you agreed upon your 
verdict ? 

Foreman op the Jury : — We have. 

The Associate :— Do you find for the plaintiff, or for the 
defendant? 

Foreman of the Jury :— For the plaintiff. 

The Associate : — With what damages ? 

Foreman of the Jury : — Forty Shillings. 



Bbmarks. 
We have given, in the foregoing pages, a full and accurate 
report, from the notes of the shorthand writer, of the whole 
proceedings in the trial of the Issue raised by Mr. William 
Digby Seymour against the Publisher of this Magazine. In 
ttus printing, at a considerable sacrifice of space, the summing 
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up of the Chief Justice^ the speeches of counsel^ the questions 
and answers in examination^ and even the casual observations 
made during the trials unabridged even by the omission of a 
syllable, we are only pursuing to the end the course with 
which we commenced this painful business. Chief Justice 
Cockbum did us no more than right, when he observed that 
nothing could be fairer than the way in which we had placed 
before the profession Mr. Seymour's unhappy case. The 
article on which that gentleman was so ill-advised as to found 
the suit which has terminated in a manner so little satisfactory 
to himself, was, to reiterate the words employed by us on a^ 
former occasion, *^ a fair and reasonable comment on notorious 
facts, written with the same knowledge of the circmnstancea 
as the whole public possessed, mis-stating nothing, suppressing 
nothing, and consisting in a great degree of materials supplied 
by Mr. Digby Seymour himself." We, in fact, scrupulously 
collected all the oral and documentary testimony of his own 
character and conduct which Mr. Seymour, in the spring of 
last year, lavished on the world. We gave that letter of his. 
to the Times which denied that he had been expelled from 
the Northern Circuit, and which omitted the fact that he had 
ceased to be a member of its Bar Mess. We gave without 
curtailment his protest against the judgment of the Benchers* 
We gave in all its truthfulness and modesty his defence before 
his constituents at Southampton. We narrated his history, so 
far as it is known to the public, and as it is generally reported 
at the Bar. If the evidences with which his tongue and pen 
had so industriously supplied us were otherwise than pleasing 
to Mr. Seymour, this result was no fault of ours. Nor was it 
our fault that we failed to supply the public with further and 
fuller information. We are not to blame because the Benchers 
of the Middle Temple persistently resolved, for reasons good 
or bad, to withhold the publication of the evidence given against 
Mr. Seymour, nor because the explanatory statement of that 
gentleman was unprinted, or inaccessible at the time of the 
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publication of our article.* We did what we could ; we pub- 
lished all that came to our hands; we set down certain 
notorious facts ; we commented upon those facts and the evi* 
deuces in language that we never used before^ and trust that 
our duty will never again compel us to employ concerning any 
member of the profession^ least of all a Recorder and a Queen's 
Counsel; and we cheerfully accepted the verdict which as- 
sessed that language at the sum of forty shillings when 
applied to the character and career of Mr. Digby Seymour. 

But before dismissing the subject from our pages^ we are 
bound to set our readers right on one point at least which 
affects the character of this periodicaL It was insinuated by 
Mr. Lush^ more than once in his observations to the jury^ that 
the article on Mr. Seymour was written by some one who was 
actuated by a bitter personal hostility against him^ who was a 
member of his Circuity and one at least of the instigators of 
the proceedings before the Benchers. We are informed, 
moreover, that some days before the trial, and during its pro- 
gress, the name of a barrister on whom it was thought con- 
venient to fix, and to whom "internal evidence " was supposed 
to point, was sedulously circulated in Westminster Hall as 
that of the author of the article. The idea was no new one 
with Mr. Seymour, whose singular idiosyncrasy it is to believe 
or to Tepresent himself the injured object of an envious con- 
spiracy laid by all the eminent members of his profession ; who 
has imputed to the Northern Circuit a "cruel opposition and a 
determined effort to keep him down ;" who has accused the 
Benchers of the Middle Temple of " injustice," and of making 
" every presumption against him ;" and who will probably, in 

* Mr. Lush asserted that the statement had been circulated before the 
publication of our article; i.e., before the Ist of May, 1862. We are con- 
fident that the learned counsel must have been mistaken in his dates ; we 
cannot ascertain that anj one saw or heard of the pamphlet until some time 
after this. To this hour, as far as we are aware, it has not been published, 
nor has any copy reached our hands which has not been marked "for private 
circulation only." We may observe that the pamphlet does not contain the 
whole of the evidence before the Benchers, and that what does appear is not 
printed in a connected form. 
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his next speech to a Southampton audienoe^ Moibe Us fiuhire 
in obtaining daiiH^s against onr publiidier, to the professional 
jealousy of the Lord Chief Justice^ and the notorious cor- 
ruption of Middlesex q>ecial juries. But we are astoniriied 
that Mr. Lush^ an honourable man^ ccmimanding the respect' 
and confidence of the Bar, should hare uttered^ or should 
have insinuated^ against this Magazine^ ihe dii^raceful impu- 
tation that its pages were suffered to become the yehide of 
any priyate animosity. We do Mr. Lush the justice tobeHeYe- 
that he will feel no ordinary regret for the studied inuendoes he 
employed^ when he reads our solemn assurance tiiat the article 
in question was not written by any member <rf the Northern 
Circuit, nor by any one connected with or even cognizant rf the 
charges brought against Mr. Seymour, or deriving any know- 
ledge of the case from any source other than those open to the 
whole public, nor by any one personally hostile to the gentie- 
man in question. The idea evidently predominant in Mr. 
Lush's mind when he opened his case to the jury, that the 
aiuthor of the article was some one whose name he wouH fain 
have uttered. In the belief that the utterance might have sug- 
gested personal animosity, was in truth ^*the baseless fabric 
of a vision.** No doubt^the author of the article, in common 
with his brethren in the profession, may have felt no ordinary 
anger at the unworthy accusations brought by Mr. Seymour 
against a large section of the Bar ; he may have been in- 
dignant to hear meanness, cowardice, and envious oppression 
imputed to a body of men, who, whatever their other faults, 
are at least free from these miserable vices. Such indignation 
was not only excusable, but natural and just, and needed no 
personal differences to point its sting. The pages of this 
Magazine were never degraded to a quarrel. 

We regret that we are constrained to comment on another 
part of Mr. Lush's remarit». He thought fit to palliate^ if 
not to defend, the bargain made by Mr. Seymour with an 
attorney to pay a debt due to that attorney by holding briefii. 
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<m whudithe fees should be marked/but dumld not be paid. 
Forced to admit that such a bargain was unprofessional^ Mr. 
Lush was pleased to affirm that it was nevertheless ^^ an act of 
honesty." We protest strongly against the use of language 
of this sort on sudi a subject. In the first place> we deny that 
anj act which is wholly unprofessional can also be honest. 
Erery man who enters our profession does so under the im- 
plied obligation that he will abide by its rules and usages, that 
he will take no un£ur advantage of his brethren, and that he 
will comport himself as a man of honour and a gentleman. He 
who violates those rules and usages, and secr^ly violates them, 
whether to obtain practice or to relieve himsdf of difficulties, 
is not acting honestly towwrds the body to which he belongs. 
But, in the second place, we condemn the morality which ignores 
all view of the client in judging of such a transaction. Granting 
for a moment that the bargain might be defensible as between 
barrister and attorney, what sort of honesty does Mr. Xiush 
esteem it towards the public? Both brandies of the profes- 
sion enjoy a monopoly, but they enjoy it only on public 
grounds and for the public good. The Bar are entrusted 
with the privilege of exclusive audience in ord«r that suitord 
may be assured of an independent and incorrupt advocacy. 
Attorneys are protected by statute in the sole exercise of their 
peculiar functions, that their clients may approach them with 
a full confidence in their professional integrity. Are we then 
to be told that a bargain made by a solicitor to employ, for his 
own pecuniary gain, a particular counsel, to the exclusion of 
other, and it may be better men, is, on either side, an act of 
honesty ? That a secret agreement between A. and B. to pay 
B. the debt due by A. out of C.'s unsuspecting pocket, is a 
transaction which is even to be palliated ? We are startled 
by the standard of honour necessary to the conception of such 
a sentiment. Those who account such conduct honesty should 

at least have the grace to add with tiie dramatist, — 

" This indeed is frugal honest/, 
A thrifty, saving honour," 
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For ourselves^ we unhesitatingly denonnce such a bargain as a 
conspiracy against the public^ and its defence as an insult to 
the Bar.* 

So far as his quarrel with this Magazine is concerned^ we 
have done with Mr. Digby Seymour, and were he simply a 
practitioner at the bar he might take his forty shillings and 
depart in peace. But there is a grave question which the 
interests of the public compel us to keep before them: — 
Is Mr. Digby Seymour to continue Recorder of New- 
castle? The answer to this question rests on much more 
narrow grounds than any inquiry touching Mr. Seymour's 
worthiness to remain a Queen's Counsel or a member of the 
Bar. In the latter case, some overt act, committed within a 
reasonable time before the investigation, and proved beyond 
doubt, might be fairly required, and the fifteen Judges would 
probably hesitate to sanction a disbarment on any grounds 
less than these. But we apprehend that the position of a 
criminal Judge has far higher requirements as to character 
than the mere absence of specific proof of guilt. A man 
entrusted with judicial functions, in the upright exercise of 
which the liberty and reputation of his countrymen are con- 
cerned, must be not only above guilt, but above suspiciolu 
No verdict of " not proven," qualified by heavy censure, can 
justify the continued occupation of the criminal bench. The 

* It will appear from some observations whicli fell from Mr. Lush, that he 
doubts the correctness of the assertion in the article, that " an unknown 
member of the Bar has been expelled from its ranks for offences certainly 
not greater than the charge which the Benchers say was proved against 
Mr. Seymour.** Mr. Lush asked (see page 213) to what case we could 
allude. We will tell him. About the tmie when Mr. Seymour was on bis 
trial before the Benchers of the Middle Temple, a barrister, of the name of 
Claydon, was arraigned before the Benchers of Lincoln*s Inn for breachea 
of professional etiquette, such as taking briefs without the intervention of 
attorney, advertising for business, &c. He was found guilty, and was dis- 
barred. Is Mr. Lush prepared to say that equal justice was meted out in 
these two cases ? Does he think that a Queen*s Counsel and a Recorder 
should be allowed to get briefs in any way he can, with mere censure, while 
a poor and struggling man should be disbarred for conduct of a like nature ? 
If Mr. Lush does thmk so, which we can scarcely believe, we trust that he 
is singular in his opinion. 
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public and the profession are equally bound to bestir them- 
selves in the matter. The nation has long survived the evil 
which once sorely afflicted it — a corrupt and time-serving 
Bench^ and a confidence, absolutely unlimited, is now reposed 
in the independence and integrity of the Judges. But that 
confidence will be shaken, and the efficiency of the admi- 
nistration of justice will consequently be lowered, if any 
grade in the judicial hierarchy should be suffered to fall into 
disrepute. If nothing is done by the Home Secretary, 
we trust that some independent member. of the House will 
bring the matter forward. It is comforting to know that 
in such a case Parliament will offer every facility to Mr. 
Seymour to bring the whole evidence touching his character 
before the public, and thus at one triumphant blow to de- 
molish his enemies, and exhibit his own innocence clear as the 
noonday. Some people are simple enough to ask why this has 
not been done already. 

There is, at any rate, one beneficial result to which this 
unpleasant scandal is likely to lead. The Bar has been so 
stirred by the disclosures that have been made, and so general 
an impression has arisen as to the inefficiency of the present 
arrangements for the preservation of a becoming discipline, that 
a movement has already been begun to effect a re-organization 
of the profession. It is felt that the time has arrived when 
the Bar of England should have a corporate existence, and 
speak publicly with one voice; when it should be able to 
legislate for its own affairs, and maintain its own honour, and 
when the public should be put in possession of some authori- 
tative expression of its views on legislative and other questions 
affecting its interest and status. So far as we are aware, every 
other body of advocates existing in Europe is united under 
a single government, and has the advantage of corporate 
action. The English Bar, alone, is crippled by a mediaeval 
division into four diverse societies, and has no power of deal- 
ing with its own regulations, or asserting its opinion as a 
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wliole. It is not surprising then that, while we write these 
lines, an effort is being commenced, " having fwr its object the 
better organization of the profession, and its nnion in a cor- 
porate body, for the maintenance of its honour and dignity, 
for the expression of its united opinion, fpr the preservation of 
a proper discipline among its members, and for the advance- 
ment of the science of jurisprudence." Such are the terms of 
the document which has reached our hands, and which, we 
beKeve, has already received influential adhesions. If the 
rumour be correct, that an eminent member of the Bar, him- 
self a Bencher, is prepared to introduce a measure into Par- 
liament embodying some such idea as that sketched out above, 
the Bill would probably command almost universal assent. 
The recent action against the Benchers of the Middle Temple 
has shown that, unless the Bar is to sink into public ridicule, 
some steps must be taken for the better administration erf its 
business ; we have no hesitation in avowing our opinion that 
self-government is the true remedy for the present evils ; and 
if so great a reform should result from the recent litigation, we 
shall always rejoice that the Law Magazine stood boldly in 
the front, and showed itself ready to face pecuniary loss rather 
than to fail in its duty, or to compromise the interests of the 
profession. 



Art. IL — the RIGHTS, DISABILITIES, AND 
USAGES OF THE ANCIENT ENGLISH 
PEASANTRY. 

Part V. — Love^oons or Boou'^ays, and Holidays. 

TT is rather remarkable that the word ** average,** which has 
two distinct meanings as a technical term, in addition to 
its common and popular signification, should have been em- 
ployed with a two-fold intention in the last number of the 
Law Magazine. While one contributor used "average ** in 
the peculiar sense which it bears as a term of maritime law. 
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another made it mean land-transport and carriage, if not any 
service €ksA, can be done hj a beast of draught or burden. 
Averpenny and aversilyer anciently meant money paid instead 
of such service. Averpenny more than once occurs in Boldon 
Book; and in the same record, we meet with the forms 
averype and averere, which are derived from the Saxon words 
rip (reaping or harvest), and erian (to plough) or yrth (tillage). 
Each villein at Boldon, in the year 1183, was required to reap 
three roods of averype and to plough three roods of averere.* 

The service of tillage, called grass-erth, mentioned in the 
laws of landright, was in return for the privilege of feeding 
cattle in tJie lord's open pastures. The Saxon boor ploughed 
two acres of gaers-yrthe, and might be allowed to plough 
more if he required more pasture. In the year 1279 a yard- 
lander at Newington, in Oxfordshire, was bound to plough an 
acre of winter tillage, called gerserthe ; for which service he 
might have common in the lord's pastures from the 1st of 
August until Mid-Lent. At Sturminster Newton, in Dorset- 
shire, certain tenants came upon the lord's grass-land on the 
morrow of St. Martin's Day with as many t^ams of oxen as 
they could bring ; and they ploughed four acres of the land 
with each team ; they brought seed from the hall, to sow the 
land; and afterwards harrowed it. This service entitled them 
to feed their oxen with the lord's oxen from the time that the 
meadows were mown until the cattle were housed. The term 
gaers-yrthe was extant in the year 1363, at Piddington, in 
Oxfordshire ; according to a rental of that year, the teams of 
the customary tenants came to plough the lord's land on a 
eertain day chosen by the bailiff, witiiin four days after the 
Feast of St. Michael ; this service was called grashearth, and 

* ifi* ob de anersehier eo quod ncm debeant longius auerare quam ad 
Granarium sancti Pauli. (Dom. S. P. 90.) 

zfi de aTerpenyi^ . . • metust ui rodas de auerype, et arat iii rodas 
de auerere. (6oldon-Book.) 

cellajriua libere tolebat capere omnia sterquiHnia ad sniuii opus in oami 
Tieo^ nisi ante osda eorum qui kabdbant Averland. (Joe. de Brakelond, 
3 Monasticon, 164.) 
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it was done in order that the lord might raise no hedge^ and 
might make no several pasture in the fallow field to exclude 
the cattle of the tenantry.* 

The Saxon boor^ in addition to grasserth^ ploughed three 
acres of gafoljrthe ; that is, ploughing done in satisfaction of 
his gafol or rent, as well as three acres of benjrthe, or optional 
tillage, done as a boon to the lord, — done out of grace and 
kindness, not in the way of duty. The terms, averherthe, 
gavilherth, grashearth, and benerth or bedhurth, were used as 
late as the time of Edward the Second ; and the exact phrases 
employed in the old Saxon laws of Landright to describe the 
services of benerth and grasserth recur in rentals of the 
fourteenth century.f 

* to-eacan tham iii seceras to bene and ii to gsers- jrthe, cyf he maran 
gflsrses betyrfe thonne eaniige thses sra him man thafige. (Laws of Land- 
right). 

quelibet caruca debet arare doas acras quod vocatur Greserthe et pro 
lUa arora debent omnes communicare infra dominicum absque grayimme. 
(2 Hundred Rolls, 754, also 761.) 

Li crastino S. Martini . . . debent eonvenire super herbosam terram 
dcnnini et congregare tot Caracas bourn quot poterunt de suis pvopriis et 
arare cum unaquaque caruca iiii acras dicte terre et ibimt ad curiam domini 
Abbatis propter semen ad dictam terram seminand* et illam terram semina- 
bunt et cum caballis suis eandem terram herciabunt et notandum quod 
propter predictum servicium omnes predicti riri habebunt tot bores quot 
hal^nt proprios pascentes cum bobus dominicis ubique post falcationem 
pratorum usque presepe lisentur, (Add. 17450, f. 43 b.) 

venient omnes carucss iima yillam de Fydinton ad arandam terram Domini 
uno die quem eli^ere voluerit Balliyus infra quatuor dies proximo post 
Festum Sancti Michaelis, per sunmionitionem BaUivi vel Prsepositi, quod 
vocatur Grashearth: et hac ratione quod Dominus hajam nee pastoram 
separabilem faciet ab hominibus infra campum warectabilem. . . • 
(Kennet, 495.) 

t His gafol-jrthe iii seceras erige ... iii seceras to bene .... (Laws 
of Landn^ht.) 

De quaubet caruca arant unam acram de 'auerherthe . . . Item sunt x 
acr* et di* de Gavilherth . . . Item de qualibet caruca i acr* de Greidiertfa. 
(Add. 6159, ff. 24 b, 28.) 

tenebit unam carucam ad quaslibet sea precarias arare que vocantur 
Benerthe. (2 Clutterbuck*s Herts App.) 

arabit ad Bedurtham et Gresurtham.— <Add. 17450, ff. 164 b, 168.) 

pro amore non pro debito. (Custumale Roffense.) 

iii acras precum et duas de herbagio (ii to gsers-yrthe). (Laws of 
Landright.) 

ii acras de G^rsherde et iii acras ad preces. (Add. 6159, f. 161 b.) 

Under the name of the Laws of Landright, we cite the document usually 
called Eectitudines Singularum Personarum. 
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Bedrip Is of course a compound of b^d (a prayer or petition) 
and rip (harvest). Bedrip was optional service in the harvest 
field; compulsory reaping was called nedrip or nedirip, (neces- 
sary reaping,) perhaps also called gavilripp,* 

The kindly services rendered to the lord in seedtime and 
harvest were otherwise called precations, (preces, precaria, 
precationes,) gifel-works, and love-boons.t The days on which 
they were rendered used to be called boon-days, and occa- 
sionally love-days ; a love-day more commonly meant a law- 
day, a day set apart for a leet or manorial court, a day of final 
concord and reconciliation: — 

Now is the loveday mad of as fowre fynially, 

Now may we leve in pes as we were wonte : 

Misericordia et Veritas obviaverunt sibi, ' 

Justitia et Pax osculatae sunt. — {Coventry Mysteries,) 

A large part of the lord's arable land was entirely cultivated 
by the tenantry. The customary tenants at Cokefield, near 
Bury, ploughed 200 acres of the demesne in a year. The 
dominical plough-lands there consisted of 333 acres. We need 
not suppose that the tenants ploughed up two-thirds of this 
area; they ploughed each acre more than once; and the 

* Biddath tbaes npes hlaford, tbaet be sende wyrbtan to bis ripe, (Pray 
ye, tberefore, tbe Lord of tbe barvest, tbat be wiU send fortb labourers into 
bis barvest.)^ 

benyrtbe, id est araturam precum, et benripe id est ad preces metere et 
pratum falcare. (Laws of Landrigbt.) 

Benertb is defined by Sir Edward Coke. (Co. Litt. 86 a.) Tbere are 
many strange compounds in tbe rentals. Lage ertbe or lavertbe. (Dom. 
S. P. Ixvi. 3.) Gavibripp. (Add. 6159, f. 172 b.) Nedripp, nedu^p. (2 
Hundred Rolls, 765, 766, bis.) Metebedripe and Middeleyesrype (2 H. R. 
723.) Hingbidripe. (Spelman — ^Bidripa.) Hungeryvedripp. (Spelman — Pre- 
cariaB.) Wytel^dripe. (2 H. R. 515.) "Wedbedrep and boimtebedrep. 
(Hari. 3977, f. 108.) Wardbedrep. (f. 86 b.) Wardacras. (Dom. S. P. 72.) 

f opera scilicet de dono que vocantur yeuelwerkes. (Add. 6160, f. 74 b.) 

precar quam vocant luwebene. (Harl. 3977, f. 91.) 

fecit xiii loue bones et valent xiii*. (2 H. R. 482.) 

Lore-boons, tbat is tbe voluntary labour of tbe inbabitants of tbe neigb- 
bouring townsbips. (1 Nicolson and Bum, 525.) 

Tbe truce between tbe Yorkists and Lancastrians in 1458 was called a 
Love-day. 

TOL. XIV. ^NO. XXYIII. A A 



342 7^ Riffhts, Du^Uities, mnd Usages 

record meaas timt their kb(mr was eqtial to the single tiltege 
of 200fccreB.* 

Itt large manors a benerth, or arable precalion, was a 
matter of difficult lurrangement. It was the reeve's duty to 
ascertain whether a tenant intended to do the service, or chose 
rather to pay for a substitute. Bond tenants, free tenants 
of bond land, and freehold tenants alike took part in liiese 
operations. The reeve had to deal with persons of both sexes 
arid of all conditions. Some of the contributors of labour 
were knights, and gentlemen, and ladies of quality ; others 
were independent yeomen, surly farmers, and poor widows. The 
gathering of the ploughs must have made a remarkable sight. 
Soon after dawn, on the appointed day, the tenants met the 
lord's officers in the field. Tenants who came without oxen 
were employed in delving and in making fences ; tenants who 
came witli single oxen, or with less than an entire team, were 
associated with others ; and thus all the oxen and cart-hc^'ses 
present were sorted in teams of about eight animals. The 
teams were marshalled by the beadle, who carried his wand of 
office, not quite a bare symbol of authority, for we dare say it 

* onmett tenentes ejtisdem villatse debent quater venire per annum ad 
pastom domini ad precarias carucarum ; ill! scilicet qui carucas habent per 
se vel junotas cum aliis, et qui nullum istorum habent per ordinacionem 
servientis vel Bedclli curie olaudent sepes et hiyusmodi. ^om. S. P. 86.) 

To erie his half acre holpen hym manie ; 

Dikeres and delveres digged up the balkes . . . (Piers Plownuau) 

oarucas dominicas adeat, custumarias, et adjutrices, prospiciens quod ante* 
quam dietam luam plen^ paravennt, minime disjungentnr. (2 Fleta, 73.) 

arabunt terram domini in dicto manerio eodem modo et in tantom quo 
terram propriam absque fiotione. (Kennet, 320.) 

Debet arare ter in anno sine cibo domini, qu» vocatur laverthe et semel 
in anno ad cibum domini quse Tocatur benertbe. (Dom. S. P. Ixri.) fidcsat 
usque ad vesperam. . . et tunc habent corrodium. (Boldon-Book.) sarclare. 
• . usque ad horam nonam et si donunus ilium pasoit usque ad yesperam^ 
(Add. 17450, f. 25.) 

veniet ad Beneharvjng cum equo suo. (2 Clutterbuck^s Herts, Hatfield.) 
quilibet equus hercians habebit qualibet die tantum de ovenis^sicut o^ 
potest inter duas manus. (Spelman, Precaria.) trta^ pugiUatas. avene ad 
equum suum. (Dom. & P. 34.) 

venit ad iii Bedweding. (Add. 17450, f. 96 b.) 
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wae used upen inert husbandmen^ as well as upon inert oxen. 
The reeve took care that each team did its full work oi^jfw 
fieU^ne^ without pretence; that the ploughmen worked as 
weM for the lord as they would work for themselves ; and that 
the teams were not unyoked until the work had been fairly 
done. "Hie day's work was supposed to be colbplete at the 
ninth hour, three in the afternoon according to our reckoning. 
This hour was called nones, or high noon» and a meal then 
taken was called a noonshun or nuncheon. Some of the 
ploughmen engaged in an arable precidion had a meal Inmi 
the lord, but there was no regular feast ; a tenant employed 
in the lord's service was not usually ad cibum domini, that ii^ 
entitled 1x> a meal, unless the service kept him occupied an 
entire day. A boon-harrowing, with horses, succeeded the 
benerth ; each horse Ihat harrowed wa» allowed two or three 
handfuls of oats. In due time there followed a bedweding,^ 
or weeding boon.* 

A bedrip, reaping boon, or autumnal precation^ was even^a 
more pompous festival than an arable preoation. In old times, 
as at the present day, the harvest was made a season of merrir- 
ment, if not of tiianksgiving : — 

In tyme of hervest mery it i8 jpongh ; 
The hajwnrd blowetk meiy m home^ 
In enerjche felde ripe is come. — (Eomance of King 4Ji*(mder,) 

In the illustrations of an old Saxon Calendar, in the Cotton* 
Library, the hayward is shown standing on a hillock, cheering 
the reapers with his horn. Slumbering reapers were rouded 
by the sound of a horn in Tueser's time ; and the custom of 
blowing horns at harvest endured until the end of the last 

* Domiims Johannes T^rell nules. . . mittet duos homines ad m^gnam 
piecariaoi ad cibum domini et unum overman. (Add. 14850, f. 63 hjj 
cum omni familia domus excepta Husewiva. (Boldon-Book, passim.) 
cum omni familia prseter hospitissam. (3 Monastieoi^, 918.) 
preter uxorem suam que custodiet domum suam. (2 Hundred RoUd, 61.6.) 
debent invenire omnes seryientes suos locatos p^ simuun excepta uj^ora 
sua et nutrice et pastore ad ii precarias. (2 H. B. 748.) 

AA 2 
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century, for it is noticed by John Scott, of Amwell. In the 
thirteenth century, when the rentals were mostly compiled, 
the lord was aided in harvest, as in seed time, by tenants of 
all ranks, A superior tenant rarely sent more than two men 
to the bedrip, or two men and an overman^ that is a foreman. 
A customary tenant in some places was bound to appear on 
the grandest day with his whole family, excepting the house- 
wife, who stayed at home and span ; sometimes, excepting the 
shepherd and the nurse as well as their mistress.* At Else- 
field, near Oxford, in the year 1279, all the men who held 
yardlands, and all who held half-yardlands, came to two 
autumnal precations, each of them with one man ; and to the 
third precation each of them came with his whole family, 
excepting his wife and shepherd, and was regaled by the lord 
on this third day, — ^not on the two former days ; and all the 
customary tenants were obliged to ride beyond the lord's 
crops, to see 4hat they were reaped safe and well. They rode 
in saddles, with bridles and spurs ; if they failed in any part 
of this equipment, they were fined. These mounted overseers 
were called reap-reeves. , In the time of Edward the Third, 
the tenant of an. estate called Fawkner Field was bound to 
ride among the reapers in the lord's demesnes, at Isleworth, 
on the bederepe day, in autumn, with a sparrow-hawk upon 
his wrist, t The officers of the court were entitled to a share 
of the crop. In some places, the sicklemen received a work- 
sheaf each; each man was expected to reap half an acre, 
called a deywine (day-win) or day's labour.f In the accounts 

* Et omnes custumarii equitabunt ultra blada domine salyo et bene 

metenda. Et equitabunt in sellis cum frenis et calcaribus. Si quid eis 

deffecerit de atillo amerciabuntur. (2 H. K. 720.^ 

debet esse ripereve per iiii dies ad mensam dommi. (693.) 

ll^epe, other be a repe-reyve and arise erlicbe. (2 Wright's Plowman, 518^ 

fiiciet iii precarias dieto Priori et i lovebon' et veniet ipse cum virea (2 H. 

R.626.) ^ ^ 

Blount. Frag. Ant. 323. 
f habebunt quolibet die i garbam inter se omnes separand* que appellatar 

workcef. (2 Hundred Kolls, 85.) 
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of the tenures at Bocking, in Essex, there is a curious estimate 
of the cost of these autumnal precations. The expense of the 
food provided for the reapers is weighed against the value of 
their work, and the balance in the lord's favour is found to be- 
five pence and three farthings. The said tenants ought to* 
find at the two bedrippes in autumn 146 men, and these 
works will be worth twenty-seven shillings and eight pence, 
at two pence each man. Towards the doing of these work*, 
the said tenants will have five seams and three bushels of 
wheat and rye, worth at the average price of corn seventeen 
shillings and eleven pence ; moreover, they will have at the 
first bedrip, a carcase of beef, worth five shillings ; and they 
will have at the second bedrip, two hundred herrings, worthi 
twelve pence ; then they will have at the first and second bed- 
rip twenty-one cheeses and a half, worth 2^. QJA, the price of.' 
each cheese being a penny halfpenny ; they wiU have two 
bushels of peas, which may be estimated at 5^., salt and garlic^ 
at a penny. And, therefore, the lord clears out of the two • 
bedrips, five pence, one halfpenny, and one farthing. In this 
case the treatment of the reapers was rather poor ; it was no 
more than a dry bedrip. It would have been a wet bedrip, or 
an ale bedrip, if the lord had allowed good liquor.* A yard- 
lander at Chalgrave, in Oxfordshire, reaped at the two pre-^ 
cations in autumn with all his household but his wife and. 
shepherd ; if he brought three labourers, he walked with his 

metet per vi dies videlicet qualibet die dimidiam acram quod servicium' 
vocatur Deywine. (779 and see 602.) 

* Item debent dicti tenentes invenire ad duos bedrijjpes in autumno cxL 
et sex homines et valent dicta opera xxvii" viii* pr' hominis ii ad quae opera 
facienda habebunt dicti tenentes quinque summas et tres busellos de frumento 
et siligine et valet dictum bladum per communem aestimacionem xvii* xi*. 
Item nabebimt ad primum bedripp unum Carcoys bovis precii v* habebunt 
eciam ad secundum Bedrip ce allec* precii xii*. Item habebunt ad primum 
et ad secundimi bedripp viginti et unum caseos et dimidiumet valent ii" ix*. 
qu prec' casei i* ob' habebunt et ad primum et ad secimdum bedripp duos 
busellos pisarum et valent per estimacionem v*. Item habebunt sal et all pr' i* 
et sic remanent domino de claro de duobus bedripp' v o.' q.' (Add. 6159, 
f. 189.) 

Ad omnes precarias veniet tarn siccas quam madidas. . . (Dom. S. F. 66.) 
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TiAyiX rode^ in front of Ae respers ; if he broiigfat no labouteis, 
he worked in person; for two repasts^ at nonoB^ a wheatea 
loaf» pottage, meat, and salt ; at supper, bread and cheese and 
beer, and enough <^ it, with a candle while the guests were 
acfined to mL* The last day of the bedrips was always llue 
graod day. At Piddii^ton, the tenants and their wiyes came 
0B that day with melons,' di^s, jdatteis, cups, and other 
■ieioMuy thingB.t 

Tenants in <dd times were required to cut and dear the 
lordTs hay-fidd. A tenant at Badbury was bound to mow Ihe 
lord's meadow fer <»e day, receiving a meal of bread and 
cheese twice in the ocmrse of the day ; and was afterwards to 
carry the same meadow, receiving a rickle, or bundle of hay, 
for his pains. The mowers, also, received among them either 
twelve pence, or a sheep, which they were to choose out of 
the lord's fold by sight, and not by touch. In otiier places, a 
mower was allowed haveroc', that is, as much grass as he 
eotiid raise upon his scythe, witlK>ut breaking its handle ; and a 
haymaker received a perch of hay, called in English soylon, or 
a portion of hay called in English a yelm, which was as much 
SB he could grasp with both arms. At Sturminster, a tenant, 
after Langmead had been mown and carried, received haveroc' 
and medknicc', that is, a knitch of hay, as mudi hay as Ihe 
.hayward could raise with one finger to the height of his knee. 

In the year 1308, it was the rule at Borley that the mowers 

; and haymakers should have two bushels of wheat for bread, a 

wether worth eighteen pence, a gallon of butter, the second 

Jbest cheese out of the lord's d^ry, salt and oatmeal for their 

* metet ad ii precarias in aatumpno cum tota fiunilia operant* preter 
Dxorem et bercanum et si liabeat ni bomines operantes ibit cum virga sua 
vel equitabit ultra metentes et si neminem babeat operantem personaliter 
openU3it ad duo repasta scilicet ad nonam panem ae frumento potagium. 
arnem et sal et ad cenam panem caseum et cenrisiam et sufficienciam et 
nadel* dum sedere voluerint. (2 Hundred Rolls, 768.) 

f ad prandium secunda die venient ipsi et uxores eorum cum maf^ia, 
discis, paropsidibus, cypbis, et aliis necessariis. (Kennet, 495.) 
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potti^^ and tlie mining's milk of all tke cows ; a moww 
received for every daj^s math as mucli grass as he could lift 
upon the point of his seythe. In 1222^ each mower at Wick- 
ham^ in Essex^ had a loaf and a half to himself; and they had, 
in common, a cheese and a good ram."*^ A sheep was very 
commonly the reward of work in the hay-fidd. Old EngUdi 
husbandmen were very fond of mutton, and the hay-hwrvest 
falls about St. John's day, when mutton was considered in 
«eason.t 

Sheep-shearing was anotiier service imposed up^m the 
tenantry. Although it must be hard and heavy work to wash 

^ habebunt de consuetudiae quod Tooatur m^dagip^ ii w m l toas s f eeundos 
meluMres in o^le domini, vel ii* loco predicionun u multonwu. (2 Hund. 
RoUs, 756.) 

ttQum diem ad pratvim Donuni falcaQ<jlum ad cibuw Domiuii vel Dovvnus 
liabit quadraginta denarios pro metteshep. (Kennet, 495.) 

fklcare per unum diem pratum et habere oorcdiiun rauun de onria bn in 
die scilicet panem et caseimi et levare idem pratum et babebit inde u'num 
licbel et debet dicta Alicia et alii qui sunt de eadem tenura de qua ipsa est 
iMha« xii* iHo die auo fi^caot domino vel uuam ovem de falda dfumoi qvsia^ 
canque elegerint sea per visum et non per tactum. (Add. 17450, f. 27 b.) 

Rickle— -neap of stones or peats, etc. — (Waverley Glossary.) 

. « . a rickle of bouses. . . (Monastery, c. xiii.) 

quando falcat pratum domini debet babei*e baueroc* scilicet tantum de 
lien^a quantum noterit eum manco fidcis sue levare et quando levat pratum 
•donuni debet habere imam perticam feni quod anglice dicitur sojlon. (Add. 
17450, f. 28.) 

quando levat pratum domini habebit unam particulam feni quod aiq;lioe 
dicItur aubn. (f. 183 b.) 

IflBey] debent spargere fena domini et levare et quilibet eorum habebit 
die quo operabitur unam quantitatem feni cum rasteil' iactam que Angtice 
dicitur Yelm. (2 Hund. Rolls, 712.) 

Yelm, as much com in the straw as can be embraced with both arms. 
{Leicestershire Glossary, by the Rev. Dr. Evans.) 

eariabit lenum domini per unum diem cum i carecta et habebit per sti- 
pendia in vesperis quantum poterit imbraciare de feno. (2 H. R. 776.) 

medkniche, scilicet tantum de feno quantum hayward poterit levare cum 
medio digito suo usque ad genua sua. (Add. 17450, f. 39 b, 40 b, 41 b.^ 

Et sciendum quod quandoque ipse cum aliis custumariis vUle falcavermt 
pratum . . . habebunt ex consuetudine iii bussellos frumenti ad panem et 
unum hurtard precii xviii* et i la^nam butyri et unum caseum ex daeria 
domini post meliorem et sal et fannam auene pro potagio suo et totum lac 
matutinale de omnibus vaccis totius daerie ad ipsnm tein|>U8 . . . Et habe- 
bit pro quolibet opere falcationis tantum de herbagio viridi cum falcaverit 
quantum poterit levare super punctum falce sue . . (Add. 6159, f. 20 b.) 

t entur la seynt Johan les vendet kar dunk est char de moton en seyt on. 
(Walter de Henlee, Add. 6159.) 
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and shear sheep^ in the thirteenth century it was done by 
women^ who are called ehepsters in the " Vision *' of Piers 
Plowman. The sheep were washed in the mill-pond. The 
miller at Ashbury^ who held a yard-land with his mill^ was 
required to wash the lord's sheep, and to be at the shearing, 
and to wind the lord's wool. Shearers were usually entitled 
to the wambelocks, or loose locks of wool under the belly of 
the sheep; at Weston, in Oxfordshire, a shearer had the 
wambelocks, or a penny instead of them.* The finest part of 
the fleece is the wool about the sheep's throat, called in Scot- 
land the haslock or hawse-locks : — 

A tartan plaid, spun of good hawslock woo\ 

Scarlet and green the sets, the borders blew. — (The Gentle Shepherd.) 

Up in the North, they call a sheep-shearing the clipping- 
time. To come in clipping-time is to come as opportunely as 
he who visits a farmer at sheep-shearing, when there is always 
mirth and good cheer. In 1279, the shearers at Swincombe, 
in Oxfordshire,, had a new cheese in common, and each man 
had a loaf, and half a loaf instead of a lamb.f In the time of 
Henry Best, the middle of the seventeenth century, clippers 
always expected a joint of roasted mutton. There is an 
account of the good things usually furnished for a sheep- 
shearing feast two or three hundred years ago, in Brand's 
" Popular Antiquities," but there is no reference in Brand to 
an old drama called '' The Winter's Tale :"— 

* ad oves lavand' et tondend* unam mulierem inveniet. (2 Hundred 
Rolls, 759 bis.) 

Debet invenire unam tonsatricem in tempore tonsionis. (Delisle^s Norm. 
Agri. 82.) 

Clipping is in the Channel Islands performed by women, slowly but 
neatly. (Keport, 183.) 

debet lavare oves domini et esse ad tonsionem vel involvere lanam 
domini (Add. 17460, f . 172 b.) 

tondere oves et habere Wambelokes. (Dom. S. P. 47, 91.) 

adjuvabit tondere et lavare oves dicti Simonis et habebit wambelok 
scilicet quilibet eorum, vel quilibet habebit unum denar\ (2 H. R. 817.) 
^ '1^ debet et lavare et tondere oves cum i homine et habere caseum illius 
diei in communi et i panem et pro agno dim' panem. (2 H. B. 758 bis.) 
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** Let me see," ponders the clown, — ^^ what am I to buy for ^ 
our sheep-shearing feast ? Three pounds of sugar, five pounds 
of currants, rice,- — what will this sister of mine do with rice ? 
But my father hath made her mistress of the feast, and she 
lays it on. . . . I must have saffron, to colour the warden 
pies ; mace ; dates, — ^none ! That's out of my note. Nutmegs, 
seven ; a race or two of ginger, — ^but that I may beg ; four 
pounds of prunes, and as many of raisins o' the sun." 

There is a good description of a modem sheep-shearing 
feast among the poems of Clare, whence we learn that the 
fanciful arguments in the Third Scene of the Fourth Act of 
" The Winter's Tale " are not altogether unlike the things 
intended to be said on such an occasion. But festivals so 
gracefully conducted are uncommon, through the want of a 
disguised princess to do the honours. 

The old customs of clipping-time were observed by Sir 
Moyle Finch, at Walton, near Wetherby, in the time of 
Charles the First, and are thus described by Henry Best : — 

** Hee hath usually] fower severall keepinges shome alto- 
gether in the Hall-garth. . . . He hath had 49 clippers all 
at once, and their wage is, to each man \2d. a day, and when 
they have done, beere and bread and cheese; the traylers 
have Qd. a day. His tenants the graingers are tyed to come 
themselves, and winde the woll ; they have a fatte weather and 
a fatte lambe killed, and a dinner provided for their paines ; 
there will be usually three score or fower score poore folkes 
gatheringe up the lockes; to oversee whom standeth the 
steward and two or three of his friends or servants, with each 
of them a rodde in his hande ; there are two to carry away 
the woll, and weigh the woll soe soone as it is wounde up, 
and another that setteth it downe ever as it is weighed ; there 
is 6rf. allowed to a piper for playing to the clippers all the day ; 
the shepheards have each of them his bell-weather's fleece;"* 

* Best's Farming Book, 21, 97. 
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—the '' belflys " allowed to &e sh^heffd by tibe 4dd Saxon 
Laws of Landrigbt* 

la the reign of Henry the Thirds the ^oughmen ^ad &tixtt 
officers^ at East Monktoa^ between Warminster a«d Shaftes* 
hvaj, were allowed a ram for a feast on the Eye of St. J^kxL 
the B^tist^ when they used to carry f,-M round the hrd^$ eotm» 
This form of the Beltas® superstition was obserfed iu the 
north of Ei^land and in Scotland about ififfy years ago. The 
Bdtane flourishes at the uttermost ends of Europe^ in the 
Sctlly Islands^ and in Buseia ; and even the man of Madagasear, 
who holds his head to other stars^ is accustomed to hindk boiH 
fires on the day whieh we have dedicated to St John. We 
l^m from the ^^ Popular Antiquities/' that, not I^g ago« in 
Gloucestershire and Herefordshke>on the eve of Twel£kh*day> 
fires used to be lit at the end of the lander in fields just sown 
with wheat This seems to be tiie custom just now noticed 
as extant in Wiltshire under Henry the Third, slight^ 
varied, and transferred from l^e summer to the winter sokitiee, 
or from the feast of St John the Baptist to that of St John 
the Evangelistf 

At Christmas, tenants and other dependants in many places 
received from the lord an allowance of firewood, called the 
Christmas-stock or Christmas-brand; and at this time tb«r 
poultry rents and other donations were usually due: in the 
Hundred Bolls of Huntingdonshire, donations at Christmas 

* Sceap-hyrdes riht is thaet he haebbe ... 1 bel-flys — i.e timpani vellus. 
(Lawi of Landright.) 

f Item Carucarii et alii Wykemanni debent habere i multonem et ferre 
ignem circa bladum domini in vigilia Nativitatis beati Johannis Baptiste. 
(Add. 17450, f. 216 b.) 

In vigilia enim beati Johannis colligunt pueri in quibosdam regionibus 
ossa, et qusedam alia immnnda, et insimul cremant, et exinde prodncitur 
fumus in sere. Faciunt etiam brandas et circnunt arya cum brandift. 
(Harl. 2345, f. 50. 1 Sax. in Eng. 361.) 

Three Visits to Madagascar, 127. 

1 Brand and EUis, 33, 310, 337. 

Die moglichkeit einer vermischung der beiden Johannes im Mittelalter, 
die Grimm, S. 358, andeutet, halte ich fur gewiss. . . (Leo, Ortsnamen, 205.) 
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are called lok or bkailyer« A tenant at Hunteroombe^ m 
Oxfordfihire^ on the feast of our Lord's N^vitjr^ was bound to 
giye to his l(«d a loaf, witha penny kalf-peomy^ a gallon and a 
half of ale, a cock and a hen ; and thi^ on the same day the 
saad John and his wife, with another person — unus alius — 
whom they might choose to bring with thesQ, were to dine with 
the lord. In most of the nian^nrs of Glastonbury Abbey, the 
bailiffs and chief tenants dined in hall on Christmas day, 
receiving bread and beer, meat and pottage ; some of the 
tenants could bring their wives and a third person with them ; 
they were required to furnish their own cups and dishes, and 
a napkin or table-<^loth if they wished to eat from a cloth ; 
they brought likewise a bundle of wood to cook their pottage, 
unless they chose to have it undressed. This entertainment 
was called a Ghest ; it was to be done liberally and in good 
style. The tenant of a yardland at Pennard, near Glaston- 
bury, could have at his gest or revel on Christmas day ten 
loaves and ten pieces o£ meat — five of pork and five of beef 
— uid he could have at the same gest t^i men drinking after 
dinner in the lord's hall.* There was never more revelling and 

* Debet liabet Wdetale contra 'Natale scilieet nnum tmnctim. (Add. 
17450, f. 89.) 

Pebent praeterea habere ii fagos contra Natale ad ignem eztradidone 
tantum prepositi nostri. (Add. 6159, f. 160 b.) Isti deb^it habere criste- 
messestokkes contra natale domini. (ELarl. 3977, f. 110 b.) Debent 

Sredicti tres habere tnmcum ligneum contra natale Domini, qui Anglice 
icitur Christemesse brand. TCustumale Boffense.) 

De dono ad lardar' ad natale xxviii soP. (Add. 17450, f. 27 b.) dat ad 
lok ad Nat* Domini iiii gallinas et unum panem prec' iiii' et prandebit cum 
domino. (2 H. R. 635.) 

L4c — ^Ang. Sax. a gift, an offering. 

cariabit boscum domini contra natale per ii dies ad cibum domini et dabit 
exenn' contra Natale vi panes precii iii* et vi lagen' cervisie precii iii* et iiii 
gallinas et ii gallos et veniet ad prandium pro predicto exennio sexta manu 
si voluerit. (2 H. R. 781.) 

dabit exennium domino ad natale iiii panes albos et iiii gallones cervise 
et i gallum et iii gaUinas et debet comedere cum domino ipse et tota familia 
sua. (785.) 

debet habere Ghestum suum ad natale. in curia domini ipse et uxor sua 
scilicet ii albos panes et ii fercula camis et cerrisiam sufficienter et honori- 
fice et clera et debet portare secum discum et cifum et mappam et debet 
portare ante natale i fascem de busca ad escam suam coquendam quod si 
non fecerit habebit olera sua cruda. (Add. 17450, f . 39, 45 b.) debet ipse 
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confusion in an ancient hall than at Christmas. Let us fancy 
the noise^ and the smoke and steam : — cooks dressing meat as 
though they were mad ; hounds lapping blood and fighting for 
bones ; men and women crowding, laughing, squabbling, talk- 
ing all at once ; lords and ladies gazing at the scene from the 
upper part of the hall ; no wonder that they grew tired of it 
in time, and were glad to keep Christmas in their withdraw- 
ing rooms.* 

The " waits," who disturb our slumbers at Christmas, are 
the successors of certain old watchmen, who were bound by 
their tenure to keep watch in the lord's hall from Christmas 
until Twelfth-day. In the middle of the thirteenth century, a 
tenant at Winterborne was bound, with another of the same 
tenure, to watch the lord's court by night, whenever and as 
long as it should please the lord or the bailiff, and on the 
morrow was allowed a dishful of wheat. In one of the manors 
of St. Paul's Cathedral, a tenant was appointed to watch at 
the court from Christmas to Twelfth-day, to keep a good fire 
in the hall, and he received a white loaf, a cooked dish, and a 
gallon of ale. Sums paid on account of Yule-waiting are 
entered three or four times in Boldon-Book,t 

et uxor sua et garcio suus habere gliestum . . . debet habere ghestum ad 
natale se tercio. (f. 46 b.) Franciscus de Pennard tenet i virg' et i ferling' 
. . . et debet habere gestum suum ad natale scilicet x panes et x f nistra 
camis scilicet v de porco et v de bove et debet habere ad idem gestum x 
homines bibentes post prandium in curia domini. (f. 57.) 
* Dreary is the hall eche day in the weke, 
Ther the lord ne the lady liketh noght to sitte ; 
Now hath ech riche a rule to eten by himselve 
In a privee parlour, for povere mennes sake, 
Or in a chamber with a chymenee, and leve the chief halle 
That was made for meles, men to eten inne, 
And al to spare to spende that spille shal another — 
And all from motives of economy, to save wealth that some one will be sure 
to scatter. 

f Et si dominus voluerit vel ballivus debet ipse et alius de eadem tenura 
vigilando custodire curiam domini de nocte quando et quocienscunque 
dominus vel ballivus voluerit si necesse fuerit. Et in crastino habebit unum 
discum plenum de frumento. (Add. 17450, f. 180 b.) 

Dom. S. P. Ixxiii. vigilabit circa Curiam Domini una nocte Nath* ad 
cibum Domini. (34.) 

In Hevedlega habet. abbas iii Coterias .... Isti debent vigilare in 
Curia Domini cum presens fuerit. (Tindall's Evesham, 59.) 
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Christmas waits are not to be confounded with ward-men^ 
whose duty of ward-keeping was also connected with their 
tenure. The wardmen were a kind of rural police. They 
were probably maintained on the north side of London until 
the institution of a general system of police in the time of 
Edward the First. By the Statute of Winton it was ordered 
that a watch should be kept by six men at each gate of a city, 
by twelve men in every borough, and by six men or four men 
in each rural township every night from the Feast of the 
Ascension of our Lord to the Feast of St. Nicholas. The 
watchmen could detain any one unknown to them ; any one 
who would not stand and declare himself, was pursued with hue 
and cry — with horn and voice — 

Swarming at his back the country cried. 

We suppose that St. Nicholas became the patron of high- 
waymen, because the watch was intermitted on the day dedi- 
cated to St. Nicholas. The wardmen are occasionally noticed 
in the Domesday of St. Paul's. The survey of 1279 states, 
that at Sutton, in Middlesex, each tenant who had cattle on 
the lord's lands to the value of thirty pence, paid a penny at 
Martinmas, called wardpenny ; but this tax was not due from 
the watchmen of the ward, who waited at night in the king's 
highway, and received the ward-staff — 

They wared and they waked, 
And the Ward so kept, 
That the King was harmless, 
And the country scatheless — 

In Essex the wardkeepers had a rope with a bell, or more than 
one bell, attached to it : the rope may have been used to stop 
the way. The wardstaff was a type of authority, cut and 
carried with peculiar ceremony, and treated with great reve- 
rence.* 



Sexdecim predicti villani redd' xvi soP de Michilmeth et vi soP de Yol- 

Mrtyng. (iBoldon-Book.) 

* Quolibet habens averia super terruras Domini ad valentiam xxx* dabit 
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At Chingford the wardstaff was presented in oourt in Hoek- 
day. Thio day — the second Tuesday after Easter — ^was ano- 
ther very important day in bygone tunes. John Ross ci 
Warwick records^ that on the death of Hardicanute^ Engkad 
was delivered from Danish servitude^ and to commanorate dds 
deliverance^ on the day commonly called Hocktnesday, the 
people of the villages are accustomed to pull in parties at each 
end of a rope^ and to indulge in other jokes.* The Hock-tide 
sports were kept up at Hexton in Hertfordshire in the time of 
Elizabeth^ and are described in Clutterbuck's Hertfordshire. 
We notice this account of them^ because it has not been noticed 
in the ** Popular Antiquities." Hockday was usuaUy set 
apart for a love-day, law-day, or court-leet. This court could 
be held but twice in the year, and was generally held at Hock- 
tide and Michaelmas, or Martinmas, since a court on these 
days would not interfere much with agricultural operations. 
The leets, like most other gatherings, ended with good cheer. 
In the thirteenth century, when the officers of East Monkton 
attended the Hundred courts at Deverell — which were held at 
Hocktide and Martinmas — they were allowed a loaf and a piece 
of meat each.f A feast following a court-leet or law-day, was 

Qiram denariam ad festum Sancti Martini , qtii vocatur Wardpenj^ exceplis 
illis qui sunt 4e Ward vigilantes, qui vi^ant ad regiam stratam de nocte 
. . . et recipient Wardestof. (Dom. S. JP. Ixx.) 

Middleton, Camb.] Memorandum quod omnes isti prenominati tarn liberi 
quam yillani qui habent bestias pretii xxx dant domino predicto per annum 
i* pro quadam consuetudine que vocatur Wartpenny. (2 Hundred 
Rolls, 453.) 

The tale of the Ward- staff is in Palgrave's English Commonwealth ; or 
inBlount^s Fragmenta Antiquitatis, 325—332, and there is an edition of it 
hy the late Mr. Singer in Notes and Queries. 

* Hardeknuts mortuo, liberata est Anglia ex tunc a'servitute Danorum. 
In cuius sisnum usque hodie, ilia die, vidffariter dicta Hoxtuisday, ludunt 
in yillis tra^endo cordas partialiter^ cum idiis Jocis. 

There are allusions to this diversion in the Uiad — 

Tw ^ ipidoQ Kpareprjf; Kal oftoitov jroXk/ioio 
wtXpap, IrraXXa^avrect Iv dfujiorkpoun rawaaav. 

While they of sturdy strife and of fair battle gained 
Altematefy the tug, and still between them strained. — (xiiL 958.) 

^ Item Wykemanni debent comedere apud Deverel die beati Mfr'^"' 
quando veniunt ad hundred' et quilibet eorum habebit panem et unam 
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called a leet-ale or 8(K>1>-ale. An ale k eaid to mean no more 
than a feast Hiere were leet-alee and seot-ides^ chureh-alesy 
clerkHiIe&^ bid^-cdes^ and bride^ales. Soot-ales were o£ben 
abused^ and made means of extortion. Tbe bishops^ tbe 
jndges^ and all the king's men tried in vain to suppress them.* 
All persons present at a scotale paid scot^ that is a fine, or fee : 
the money raised nominally famished a feast, but was really 
for the benefit of the chief officer of the court — the portreeve, 
headborough, or thirdborongh. In some places the leet-ale 
was not entirely supported by subscription. In ToUard, on 
the edge of Cranborne Chace, the steward was allowed on the 
law-day to have a course at a deer out of ToUard Park.* At 
Bovey Tracey the portreeve has the profits erf a piece of 
ground, called Portreeve's Park, to defray the expenses of the 
annual revel. The Glastonbury Rental describes the mode of 
keeping the scotales at the Deverells, in Wiltshire, during the 
time of Abbot Michael, who governed Glastonbury between 
the years 1235 and 1252 :— 

All the men of Longbridge and Monkton declare that the 
lord can make three scotales in the year at Longbridge ; and 



peciam carnis in Viffilia ITataEs Domini. Eodem modo habere debent ad 
nocke. Et ad pascn* quilibet eorum habere debet i panem et v ova et ad 
hnnd* de hockeday comedere ut supra. (Add. 17450, f . 215 b.) 

* Chingesford . . .faciebat suitam hundredi de Waltham cum preposito 
et duobus hominibus, et yeniebant homines ejusdem tenementi ad scotallam 
prepositi. (Dom. S. T.l^^, also Ixx.) 

l5e parvis ballivis qui faciunt cervisias quas quandoque Yocant Scotalas^ 
quandoque f ulstales, ut extorqueant j>ecumflsm a se(|uentibus hundredum et 
eorum subditis ; et de aliis qui cervisiam non faciunt garbas in autumno 
colligentibus, et bladum pauperum indebite distrahentibus. (Burton Annals. 
Gale 339.) 

Gharta Forest® YII. Letters of Peter de Blois. Quart. Eev. "No. cxvi. 
Home's Mirrour, 35, Ed. 1768. 

t In March 1618, Joseph Compton, of Yeovil, deposed that . . during 
the tyme he was deputie Ranger of Cranborne Chase, he had been once 
or twice present at a Court Leete holden for the Manor of Tollard, which 
court was holden yearly at or near a place called Lavermere Gate, lying 
near to the way that (fivides Dorsetslure and Wiltshire, and adjoyning to 
Tollard park ; and the Steward of the said Court at the Court soe holden 
did chalenge a Custome to have a Course at a deare out of Tollard parke 
• . . It was called the Tollard Lawday Course. (Original Deposition.) 
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all the married men and bachelors claim to come on the Satur- 
day after dinner^ and to drink as at cunninghale^ and to be 
helped thrice to drink ; and on Sunday the bridegroom and 
the bride shall come with their penny, and likewise on 
Monday; and the bachelors shall come on Sunday with a 
halfpenny, and on Monday they claim to come and to drink 
freely without payment, as long as they drink standing; if 
they sit down they must pay.* 

Cunninghale was probably the name of a Guild, or festive 
association. The customs above described are very like the 
customs of andent Guilds. By the rules of the Guild of the 
Holy Ghost at Abingdon (dissolved in 1547) members who sat 
down at dinner paid one rate, and members who stood for want 
of room paid another. There is a good account of the village 
wakes of the seventeenth century in a report addressed to Arch- 
bishop Laud by Pierce, bishop of Bath and Wells. But we 
cannot imdertake to be chroniclers of all kinds of revelry. 
We have been obliged to notice Christmas-dinners and Scot- 
ales, because they used to be incidents of tenure. 

* Omnes homines de longponte et mnnketim' dicunt quod dominns potest 
facere tres scotallas per annum in longo ponte et presunt onmes sponsi et 
juvenes venire die sabbati post prandium et potare sicut ad cunninghale et 
nabebunt ter ad potandum et die dominica sponsus et sponsa venient cum 
denario suo et die lune similiter. Juvenes vero venient die dominica cum 
obolo et die lune presunt venire et potare libere sine argento, ita quod non 
sunt inventi sedentes super scamnum, et si invent! fuerunt dabunt argentnm 
sicut ceteri. (Add. 17450, f. 66.) 

Damerham] Item potabit iii scotalles scilicet unam ante festum Sancti 
Micbaelis per ii dies cum uxore sua et dabit iii' et si habet f amulum vel 
famulam et undersetles quilibet dabit ob^ et potabunt per unum diem. Item 
potabit ii scotall' post festum S. Micbaelis et dabit ad unam pro se et uxore 
sua ii* ob' et ad alteram ii* et potabit per ii dies et si &mulu8 vel f amula vel 
undersetles veneiint quisque dabit ob* per diem et si extraneui) veneiit dabit 
ob'. (f.60.) 

Lotners, near Bridport, a* 1305] si fuerit uxoratus capiet iii lagenas cer- 
visie vel seisare de scotallo domini, et reddet pro eis ii denarios et obolum. 
(Delisle, Classe Agricole en Normandie, 87.) 
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Art. IIL — OUR METROPOLITAN LOCAL 
TRIBUNALS- 

By Alexander Polling, Esq. 

npHE absence of system which is characteristic of the local 
government of London, we can observe in the constitution of 
its local tribunals. The numerous Courts for the administration 
of justice, both in civil and criminal cases within the metropo* 
litan area, like the municipal institutions which in former times 
were so freely called into existence under royal charters or 
special Acts of the Legislature, have their origin in a succession 
of patchwork attempts specially to provide for each supposed 
occasion during the progress of London from a walled town, 
covering about 700 acres, with a population half mercantile, half 
military, living in a labyrinth of courts and alleys, the majority 
being, as appears from an old proclamation, " Jieaped up togethery 
and in a sort, half smotheredy^ to the majestic city of our day ; 
spreading over more than 120 square miles,* and containing two 
thousand six hundred miles of streets, flanked by three hundred 
and sixty thousand inhabited houses, with a population of three 
millions, and an assessed annual rental of £13,000,000. 

Modern London embraces important portions of the four 
adjacent counties, and has swallowed up not only the old 
district which is still designated '* the City,^ and its ancient . 
suburbs, but numberless places formerly existing as distinct 
towns, villages, and hamlets, which in days gone by had their 
separate systems of local government. The various tribunals 
which then served for the administration of civil and criminal 
justice throughout the large but imevenly peopled area so par- 

* The whole area of the Metropolitan Police District is about 700 
square miles. 

VOL. XIV.— NO. XXVIII. B B 



35& Our MetrapoUtan Local Tribunals. 

celled out, for the most part remain, under an entirely altered 
state of things ; and divide the jurisdiction with Courts founded 
on an entirely different principle, adapted perhaps to the occa- 
sion that called them into existence, but equally unsuited to the 
exigencies of the present day. 

Our metropolitan city, from which the stream of justice 
flows throughout the realm, has for the purposes of judicial 
administration within its own area, a disadvantage in some 
reacts compared with many other districts, and is certainly 
without the advantages which its own resources naturally sug- 
gest. All the superior Courts are held in London, and there is 
no lack of Judges and Magistrates to perform all that is 
required on their part, without the aid of dilettante dispensers 
of justice ; and the figures already given suffice to show that 
within the metropolitan area we could, if necessary, have the 
attendance every day in the year of sufficient persons, qualified 
for every grade of Jurymen, to meet every requirement ; and at 
the same time limit the obligation of each individual's attend- 
ance to once in three years : and yet under the existing practice 
there is a sort of scramble connected with th6 whole machineiy 
of our Courts ; and whilst not without reason Judges and Jury- 
men are continually ccnnplaining of being put to inconvenience, 
there is a very considerable waste of available resources, causing 
most unnecessary and vexatious delay, inconvenience, and ex- 
pense to the suitor. 

Our chief metropolitan tribunals are at this day held in the 
same place, and with hardly better accommodation, than was 
accorded to them at the date of Magna Charta, when die 
Common Pleas was permanently fixed at Westminster HalL 

The demand for a fitting Palace of Justice for the metropolis 
has now been so long and so urgently pressed on the attention 
of the Legislature, that we may shortly expect to have an 
api»ropriate building provided, with ample accommodation for 
the holding of all our metropolitan tribunals; and with the 
concentration of the Courts themselves, there can h% litila 



Our Metropolitan Local Tribunals. 359 

difficulty in so arranging for the conduct of their proceedings 
that the numerous inconveniences now felt by our Judges and 
Jurymen, the suitors and witnesses, and by both branches of 
the legal profession, may be got rid of. 

Under the present regulations affecting the administration of 

justice in London, the area and districts of the metropolis greatly 

vary for different purposes. The Central Criminal Court district 

extends over an area of more than 700 square miles, including all 

Middlesex, and parts of Surrey, Kent, Essex, and Hertfordshire. 

The Bankruptcy Court district extends much further, including 

all places not within any of the appointed country districts, 

so that it at present includes the county of ^Northampton ; 

whilst for the purpose of Nisi Prius busmess the metrbpolis is 

subdivided into the " City " and the four districts formed by the 

adjacent counties ; and for the purposes of the inferior courts, 

both civil and criminal, London is again arlntrarily divided 

into a number of districts of various areas, no one set of which 

agrees with another* Thus there are for the purposes of the 

County Court jurisdiction eight metropolitan districts, exclusive 

of the ** City." There are eleven metropolitan Police Court 

districts, besides the ^ City ;'^ and that ancient and privileged 

portion of the metropolis constitutes for most purposes a 

separate district, and, indeed, for all judiciid purposes, instead of 

being treated as a portion of the metropolis, may be deemed 

altogether distinct from it. 

With regard to the civil business, we have, at the present 
time. Courts of Nisi Prius held in Westminster Hall in and after 
every term by Ju^es of the Court of Queen's Bench for the 
County of Middlesex, and other Nisi Prius Courts for the same 
purpose by Common Pleas Judges and Barons of the Exchequer 
respectively ; and inmiediately after the termination of the 
Middlesex sittings there are sittings also of eadh of the Courts 
at Guildhall, for the City (^ London. And we have also in a 
great d^ree, for llie trial of Metropolitan cases, the Asdzes 
held at Croydcm or EingstoDy Maidstone and Chelmsford, under 

B B 2 



360 Our Metropolitan Local Tribunals. 

the Commisdons of Nisi Prius, issued every spring and 
autumn. 

In ancient times all issues in actions brought in the Superior 
Courts in the County of Middlesex were tried in Term, before 
the full Court, and were really trials at bar; and to remedy the 
inconyenience caused by this, as Middlesex came to include 
parts of the metropolis, it was provided, three centuries ago 
(18 Eliz. c 12), that the two Chief Justices and Chief Baron 
should hold Nisi Prius sittings for their several Courts either 
during Term or the four days after. The Nisi Prius sittings 
for the City of London seem to have been held at Guildhall 
or St, Martin's-le-Grand, or some other place within the City, 
from & very early period, in compliance with an andent civic 
privilege, that the citizens should not be required to plead in 
any case out of the bounds of the City. 

Various statutes have from time to time extended the power 
of the Judges of Westminster Hall with regard to the Nisi 
Prius sittings for London and Middlesex. The 18 Eliz. c 12 
enabled two of the puisne Judges of any of the Courts to sit 
in lieu of the Chief. The 12 Geo. L c. 31, extended the time 
of the sittmgs after Term to eight days, and the 24 Geo. II. 
C.18, to fourteen; and the Common Law Procedure Act, 1854, 
enables any one of the Judges of the Superior Courts to sit at 
Nisi Prius for either of the three Courts ; but it is not usual 
for any of the Judges at these sittings to try cases, except 
arising in his own Court. With the exception of Crown Office 
cases, which are always tried in the Court of Queen's Bench, 
and Revenue cases, which properly belong to the Court of 
Exchequer, the cases tried at these Nisi Prius sittings of the 
three Superior Courts are of the same character, and the only 
recognised classification is that into Special Jury Cases and 
Common Jury Cases. 

The Nisi Prius sittings of London and Middlesex are under 
the present system held at stated times, fixed by the Judges, 
there being usually sixteen separate sittings for Middlesex, and 
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twelve for London ; in all twenty-eight distinct sittings, occu- 
pying about 130 days in the year. For the purpose of a Nisi 
Prius trial in London or Middlesex, notice of trial must be 
given for the first day of one of the twenty-eight appointed 
sittings. There may be no prospect of an actual trial at the 
sittings for which notice is given; but if the suitor does not 
give ten days' notice before the first day of the sittings, he is 
too late. There is always, therefore, a sort of scramble to be 
in time for the most important sittings, those held after Term. 
A variety of circumstances generally concur to bring into the 
cause list for London and Middlesex a number of cases which 
are in no way connected with the metropolis ; and whilst the 
civil business of most of the circuits is decreasing, so that in 
some counties not half a dozen cases are entered for trial at the 
assizes in the year, the Nisi Prius business at Westminster and 
Guildhall exceeds that of all the circuits taken together, and 
almost every list necessarily contains a large number of re- 
manets from the previous sittings. 

Whatever may be said for or against country suitors being 
allowed to try their cases in London, it is clear that the formal 
regulations as to Nisi Prius business at Westminster and 
Guildhall do not give the London suitor the advantages he 
ought to possess. Again, the metropolis, for the purpose of 
the County Courts, is divided into eight districts; but the 
exemption claimed by the *^Cit'y" from the operation of this 
General Act, has had the effect of keeping up several courts 
within the privileged district. Thus there is the Lord Mayor's 
Court, presided over by the Recorder, with an unlimited juris- 
diction, both legal and equitable, for cases which are within the 
City boundaries, and peculiar modes of procedure, in part 
derived from the ancient customs of the City of London, and 
in part from recent Acts of Parliament, and possessing the 
very peculiar power of proceeding by what is called foreign 
attachment. 

There is also a Small Debts Court for the *'City," in part de- 



362 Our Metropolitan Local Tribunals. 

rived out of the two ancient Sheriffs' Courts, the jurisdiction being 
defined by a succession of local and personal Acts passed from 
time to time at the instance of the Corporation of London, with 
a view to graft (m their older tribunal the improvements in pro- 
cedure, &C., established throughout the country by the General 
County Courts Acts, in lieu of permitting the general provisions 
of the County Courts Acts to avail within the *^ City." That 
the result of all this is, with regard to the recovery of debts, 
&C., under £50 within the *^ City," has been to create great 
confusion and injustice, is only what was to be expected. 

By ancient custom of the City of London there is a Court of 
Hustings and a Court belonging to each of the Sheriffs' Compter ^ 
with a peculiar civil jurisdiction ; but this jurisdiction is, by 
virtue of the recent local statutes which have been already referred 
to, now in abeyance. The Lord Mayor of London is by 
ancient custom said to have a peculiar dvil jurisdiction over 
disputes between citizen and citizen, sitting as a Court of 
Conscience. The Court of Aldermen have a jurisdiction over 
disputes between broker and principal, and also an ancient 
jurisdiction over questions affecting the estates of citiz^is' 
orphans ; but this jurisdiction is now in a great degree gone 
into disuse. 

These ancient Courts of the City of London are very fiifly 
described in the reports, &c., of the Boyal Commisdon&n 
appointed, in 1853, to inquire into the constitution, &c., of the 
Corporation of London, and the Select Committee of the House 
of Commons in 1861, on ^^ the Government and Taxation of 
the Metropolis;" and to those reports, and the printed minutes 
of evidence in the Appendix, the reader is referred for more 
detailed information on the subject* 

* Rejgort of H.M.*s Commissioners appointed to inquire into the 
Constitution of the Corporation of London, &c., 1853, Minutes of Evidence, 
pp. 181 — 192 ; and Report of the Committee of the House of Commons on 
toe Government and Taxation of the Metropolis, Minutes of Evidence, 
pp. 170 — 179. The Courts of the City of London are also de8CF3>ed in 
the author's work on the Laws and Customs of the City of London, 
ch. xiii. 
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There were formerly other local Courts in the metropolis 
outside the privileged boundary of the **City:'' the various 
Courts of Request, and the celebrated Palace Courty with a 
jurisdiction in some respects resembling the Lord Mayor's 
Court, and, like that Court, under its or^nal constitution, 
having only a limited number of privileged counsel and attor- 
neys. The old Courts of Bequest were swept away by the 
County Courts Acts. The Palace Court survived, and owed 
its subseqent downfall to the accident of an energetic writer for 
the public press having been sued there, and in consequence 
brought about a clamour for its abatement as a nuisance. There 
remain, therefore, only among the inferior Courts of civil 
jurisdiction within the metropolis whose "powers conflict 
with the County Courts, the Courts of the " City,** already 
referred to, and a Court connected with the " City,** in South- 
wark, called the ** Borough Court of Record." * 

The criminal jurisdiction within the metropolis is divided 
among a number of Courts. Of these, the Central Criminal 
Court deserves the first mention. Its jurisdiction extends to 
sll jdaces williin ten miles (^ St. Paul's, including not only 
London and Middlesex, but parts of Hertfordshire, Kent, 
Essex, and Surrey, and is usually held once a month, its 
sittings extending to six or seven days. In its origin this 
Court was but the Court of Oyer and Terminer for the City of 
London, and of the delivery of the gaol of Newgate of prisoners 
taken there by the civic authorities. Parliament was induced 
in 1834 to give this Court the very extensive jurisdiction it now 
enjoys ; and the judicial staff is a very efficient one, consisting 
of two of the Judges of Westminster Hall, the Recorder and 
Common Serjeant of London, and the Judge of the City 
Sheriffs' Court ; but the Lord Mayor and Aldermen of the 
City are part of the legal constitution of the Court, and though 
th^e gentlemen rarely take any part in the actual proceedings 

* This Court has very little business. It is held before an officer of 
the Corporation of London, called the Steward of Southwark. 
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at the trials^ delay and inconveiiience is sometimes occasioned 
by their non-attendance^ as their presence is generally essential 
to form a Court. 

Though the metropolis has thus the advanij^e of a Central 
Criminal Courts yet the jurisdiction of this tribunal is divided 
with the various Courts of Assize and Quarter Sessions for those 
counties^ and for the Cities of London and Westminster^ 
Borough of Southwark^ and Tower of London. It is true some 
of these Courts are fallen into desuetude^ but the Surrey and Mid- 
dlesex Sessions take a host of cases which could with much more 
advantage to the public be taken at the Central Criminal Court 
Under the present arrangements there is occasionally an advan- 
tage on the part of a lucky thief in getting off in the soramble^ 
by the engagement of the police in another Court; but to all 
others concerned — the jury^ witnesses^ and professional men — 
the inconvenience of having several Courts sitting in different 
places for the same purpose is an unmitigated eviL 

As already observed^ there are in the metropolis eleven 
Police CourtSj and by virtue of the Summary Jurisdiction Acts 
these Courts possess a very important jurisdiction. The pre- 
siding officers are Magistrates, whose qualification is prescribed 
by the Legislature. Such Courts were first established in the 
metropolis seventy years ago by Mr. Pitt, as a remedy for the 
evils formerly practised by Justices of the Peace in London. 
The Metropolitan Police Courts, as they are now constituted, 
were established by the Act 3 & 4 Vict., c. 84, which autho- 
rises the appointment of twenty-seven Police Magistrates,* but 
omits the " City," and within this excepted portion of the metro- 
polis, the powers and duties of Police Magistrates still belong 
to the Aldermen. 



* At present only twenty-three Police Majgistrates have been appointed 
for the Metropolis. The Act extends only to the Metropolitan Police 
District, and the ** City " is not within this. The abolition of a separate 
system of police and Police Magistrates within the ** City " has been 
repeatedly recommended to Parliament ; but the Corporation hitherto hare 
had influence enough to defeat thb very desirable reformation. 
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The other business belonging to the office of honorary Magis- 
trates, but which does not come within the jurisdiction of the 
Police Courts^ is transacted throughout the metropolis in Petty 
Sessions, according to the districts in which it occurs, by the 
various Justices of the Peace for the " City," and the counties 
of Middlesex, Surrey, Kent, or Essex. 

In London, of all places in the world, waste of time is the 
waste which is most felt. In the multiplicity of our present 
metropolitan tribunals, and the want of system in the order and 
distribution of the business we have at present, notwithstanding ' 
the ample supply of Judges, Magistrates, and Jurymen of every 
class, delays and consequent expenses in the procedure both of 
civil and criminal cases which might be easily saved, to the 
advantage of all concerned. 

In the first place, why should there not be one Nisi Prius 
Court for the whole metropolitan area, to which could be sent 
the records from all the Courts entered for trial in London ? If 
this Court were sitting continuously, with the interval only of 
the Long Vacation, and a proper arrangement were made of the 
causes entered, so as to ensure a proper order of trial, it would 
require but two of the Judges at the utmost to dispose of the 
whole Nisi Prius business — and, indeed, for a greater portion of 
the time, the services of one Judge would be sufficient. 

At the time of entering any cause for trial at this Metro- 
politan Nisi Prius Court, a certificate might be required 
so as to guide the officer in arranging the list : and separate 
lists might be most advantageously made of the causes 
so entered, Ist, Cases certified to be short and undefended. 
2ndly, Cases agreed to be tried by the Judge without a Jury, 
or when the facts were undisputed. 3rdly, Revenue Cases. 
4thly, Mercantile Cases to be tried by a jury of merchants. 
5thly, ordinary Common Jury cases. 6thly, Special Jury cases. 
7thly, such cases as were not certified to be London cases. By 
postponing the last class of cases, till after those properly be- 
longing to the metropolis were disposed of, a very great abuse 
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of the present system of l^isi Prins trials in London would be 
got rid of^ and the other suggestions as to the classification of the 
cases would^ with the aid of same amendments in Ihe Jury regu- 
lations^ cause a very great improvemait in our 'Nisi Prius trials, 
which at present are oft^n a mere scramble, and as unsatis&c- 
tory as they are costly, ^hese improvements could be more 
effectually carried out by causes being always entered and 
notice of trial giren for ten days after the date of such notaee, 
whenever that might expire. 

In like manner, with regard to the Criminal and Quarter 
Sessions Courts within the metropditan area, the substitution 
of one Court could be most advantageously made. If, in lieu 
of the monthly Sessions of the Central Criminal Court and the 
sittings of the various Metropolitan Sessions, there were one con- 
tinuous Metropolitan Sessions always sitting (with the interval of 
a short vacation) and the business of the Court so arranged as 
to take the cases in a certain order, according to their character 
and importance, the whde Criminal smd Sessions business of 
the metropolis would be disposed of with the greatest fadlity, 
and with the greatest advantage to the community* The Judges 
from Westminster Hall need not be required to attend more 
frequently than they do at present ; the staff of other Metropo- 
litan Judges, including the Eecorder, Common Serjeant, 
Judges of the IMiddlesex Sessions, &c., would suffice to dispose 
of the whole Sessions business of the metropolis in respect of 
the trials of criminals and the hearing of appeals ; and there 
are the Metropolitan Police Magistrates, whose names could be 
placed in the Commission with more advantage to the pubUc 
than those of the Aldermen of the *^ City,** who very property at 
present are allowed to take no part in the business of criminal 
trials, though obliged to attend in their places. 

One of the most important consequences of such a consolida- 
tion of our Metropolitan Tribunals would be the relief of those 
who have to serve on Juries. The present regulations affecting 
Jurymen in the metropolis are most unsatisfactory. Among the 
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360^000 honseholders in the metropolis^ we have snoh a staff of 
qualified Jurymen of every grade as woaM^ tinder a proper 
system of regulations^ render it unnecessary for any individual 
to serve for more than one week every five years, and at the 
same time give a most complete supply for all the leqairites of 
justice. Why could not the names returned as Jiuymen within 
the metropolitan area be classified into lists, — Ist, of Common 
Jurymen ; 2nd, of Merchants ; 3rd of Special Jurymen ; 4th, 
of Grand Jurymen ; such lists to be annually revised by the 
Bevising Banisters, and no name to be entered on more than 
one list By such a regulation, we shouM always have a con- 
stant supply of every class of Jurymen, without imposing on 
them any of the hardships so loudly complained of. At 
the present time, a tradesman in Oxford Street, with a 
counting-house in the "City," and a country residence at 
Olapham, may be called on to serve in half a dozen different 
places, in one case as a Common Juryman, and in others as 
a Special Juryman or Grand Juryman. Were the demands on 
the time of Jxorymen so reduced, the regulations for enforcing 
their attendance might be made more stringent, and the public 
time would not so often be wasted, and the expenses of litiga- 
tion enhanced by causes going aS pro defectu Juratorunu 

With regard to the Grand Jury within the metropolk, it 
has long been an expressed opinion on the part of all persons 
competent to judge, that in cases already investigated by 
qualified Police Magistrates,* their interference is worse than 
useless. Hardly any change in the procedure of our criminal 
courts would be more conducive to order in the trials than 
such a dispensation with the services of the Grand Jury. The 
cases could thus be always reduced into lists, and taken in their 
order, to the great convenience and advantage of every one 
concerned, and the furtherance of the course of justice. The 

* On the last discussion on this subject in Parliament, the principal 
objection to the dispensation of the services of the Grand Jury, in cases 
sent for trial by the Metropolitan Magistrates, was, that some. of those 
cases were sent by the City Aldermen. 
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gentlemen who form the Grand Juries of the metropolis^ relieved 
from such useless labour, might be well employed in inquiring 
into the numberless abuses which are always growing up in a 
great city, and by preventing such abuses, and seeing the law 
enforced, they would be really suding, instead of obstructing 
the cause of justice. If this labour in every district of the 
metropolis were entrusted to a certain number of persons on 
the Grand Jury list, many of those evils which we have so 
much to deplore, would soon be got rid of. Not only might 
the Grand Jury be usefully employed in presenting as nuisances 
the abodes of crime and the dens of infamy which are so 
numerous in the metropolis, but in seeing that the law was 
generally enforced, and that the police and other public officers 
did their duty. 

Such functions of those who now act as Grand Jurymen, 
with the functions also now possessed by the honorary justices 
with regard to the expenditure of the county rates within the 
metropolitan area, and the management of the metropolitan 
prisons and lunatic asylums, would be fisw more appropriate 
and beneficial to the public, than any duties now performed in 
the Grand Jury room, or at Petty Sessions, or at Quarter 
Sessions, or by the City Aldermen, as Criminal Judges, or 
Police Magistrates. 
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Art. IV. — the MARKIAGE LAWS OF THE . 
UNITED KINGDOM. 

The Report of the Special Committee of the Society for Pro- 
moting the Amendment of the Law^ read and received at a 
General Meeting of the Society, held on Monday, 19 th Jan,, 
1863. 

A T a meeting of this society, held on the 29th of January, 
1862, an address was delivered by Mr. Hastings, on the 
** Marriage Laws of the United Kingdom." At the conclusion 
of the discussion on that address, a committee was appointed 
to consider the subject to which it related. The conunittee 
have now to report as follows : — 

The contract of marriage which, except in the interchange 
of mutual consent, differs widely from every other contract, is 
at the present day governed by separate rules and attended 
by dissimilar results in England, Ireland, and Scotland. 

Your committee have sought to investigate the nature of 
this difference and the sources from which it has arisen. 

Tlie conclusions at which they have arrived, in reference to 
the !Marriage Laws of the three countries, are as follows:^ — 

1. In considering the English Marriage Law, your com- 
mittee have decided to distinguish carefully between the con- 
ditions which were necessary in order to make the contract 
binding on the parties themselves, and those which were re- 
quired in order that the civil consequences of marriage might 
follow. The test to be applied in the one case is — Would 
either party be indictable for bigamy on his or her marrying 
again during the lifetime of the other ? The tests to be ap- 
plied in the other case are— Is the woman entitled to dower on 
the death of the man ? Are the issue legitimate and capable 
of inheriting as such ? and so forth. At the present day a 
marriage which is good for one purpose is equally good for the 
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other ; but up to the year 1753 the two kinds of tests were not 
necessarily satisfied together. 

, The clandestine consensual marriages which the Act of 
George II. did away with, whatever might have been their 
operation on the parties themselves, appear to your committee 
to have laboured under the following disadvantages : — 

1. They did not confer any right of dower on the wife, for 
dower was originally a matter of contract rather than a com- 
mon law right, and could only arise when assigned at the 
church door, or, in other words, when the celebration of the 
marriage was in facie ecclesice. 

2. They conferred no rights on the husband in the property 
of his wife, and so far resembled the later marriage of the 
Bomans, viz., the Usus, with trinoctial absence. 

3. The issue of such marriages was not legitimate. 

4. They imposed on the woman none of the incapacities 
of coverture, so that the parties might enfeoff one another, and 
the woman retain her capacity of making a will. These pro- 
positions have never been disputed, even by those who have 
insisted most strongly on the validity of the contract as a mar- 
riage between the parties^ and they are confirmed by a great 
variety of authorities. The mere contract per verba de 
prcesenti was imattended by a single incident connected with 
the rights of property or the capacity to inherit. 

The inconvenience of a law which allowed marriage to be 
good for one purpose, and bad for another, is too obvious for 
comment. It admitted a sort of intermediate status closely 
resembling the morganatic marriages of the European con- 
tinent. The man and woman were recognised as husband and 
wife, but the legal rights or disabilities which belong to the 
married state were wanting. 

The changes which the Act of the 26 Geo. II., c. 33, intro* 
duced into the marriage law of England were as beneficial as 
they were extensive. It took away from the ecclesiastical 
courts the power of enforcing contracts of marriage, and re- 
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quired all marriages to be solemnized in the church in the pre- 
sence of two witnesses, besides the minister. It secured the 
deliberation of the parties by interposing a period of three 
^'holidays" between the first notice to the minister and the 
celebration of the marriage. To these desirable ingredients it 
added two more borrowed from the provisions of the canon 
law, viz. : — 

1. Pttblicitt/y by requiring three publications of banns ^^ in 
an audible manner in the parish church." 

2. An accessible record^ by registration in a book, ** to be 
deemed parish property, and to be carefuUy kept and preserved 
for the public use." 

Persons who desired to avoid the publishing of banns, were 
allowed as before to obtain a licence from the archbishop or 
ordinary, and all marriages solemnized otherwise than after 
banns or licence were declared to be null and void. But a 
great desideratum in the law of marriage still remained to be 
supplied. Except during the short period of the administra- 
tion of Cromwell, no provisions whatever had been made for 
securing the civil consequences of marriage without invoking 
the aid of a minister of the Established Church. The privilege 
of entering oti the estate of matrimony, otherwise than through 
the door of the Church of England, was accorded to the non- 
conforming section of the community in 1836, by the 6 & 7 
Will. IV., c. 85, which left the parties at liberty either to con- 
tract in the registrar's office, in the presence of the registrar, 
after a public notice of not less than three weeks, or to be mar- 
ried according to the rites of their particular sect, after a 
similar notice to the registrar, " in a properly^ registered build- 
ing." In both cases ample provision is made for securing pub- 
licity of the marriage at the time of celebration, and also an 
accessible record of the fact for future reference. 

"With these various salutary changes in view, it appears to 
your committee that, so far as the great bulk of the people is 
ooncemed, little or nothing is required in the way of amend. 



372 Marriage Laws of the United Kingdom. 

ment in the English Marriage Law. But the Marriage Acts 
of 1753 and 1823 are not applicable to the entire community. 
Two important classes — ^the Jews and the Quakers — are ex- 
pressly excluded from their operation, and, indeed, it is not 
absolutely certain whether previously to the 6 & 7 Will. IV., 
c. 85, marriages celebrated according to Jewish or Quaker 
usage had any legal validity. The question is, however, set 
at rest for the future by the express words of the Marriage 
Act of 1836, which renders such marriages valid if contracted 
according to usage^ provided that both parties be Jews or both 
parties Quakers, and that notice to the registrar shall have 
been given, and the registrar's certificate duly obtained. 

The only doubt, therefore, that can possibly exist in refer- 
ence to these marriages, will arise from the necessity of com- 
plying with established usage. If the proper forms and rites 
be not observed, the same diflSculty may again present itself 
which Sir W. Scott had to deal with in the case of Lindo v. 
Belisarioy where it was held, after elaborate reference to the 
Jewish authorities and rabbis, that the ceremony performed 
did not amount to an actual marriage. The simplicity of the 
Quaker ceremony would probably obviate any such ambiguity 
in their case ; but it is obvious that to make any marriage de- 
pend on the nice observance of a religious form, is not only 
contrary to all principle, but injurious and even unjust in 
practice. Where the parties are acting bond Jldcy and intend 
to enter into the marriage contract, the civil effect should not 
be denied to their acts because an obscure traditional ceremony 
had not been complied with. 

Your committee have already stated that, by the second sec- 
tion of the Act of 1836, the marriages of Quakers and Jews 
were declared legal. By the 6 <& 7 Will. IV., c. 86, s. 31, 
provision was also made for their registration ; but the regis- 
tering officer, whether present or not at the marriage, is re- 
quired to satisfy himself that the marriage' proceedings have 
been in conformity with the respective usages of the two com- 
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munities. Why should special knowledge be expected of the 
registrar on the subject of the Quaker and the Jewish ritual ; 
or how can he, even if present, know anything of the practice 
of a society to which he does not belong ? If, on the other 
hand, he is unable to ** satisfy himself" on the point of con- 
formity, why is the marriage to go unregistered, and the issue 
to lose the benefit of a lasting record of their legitimacy ? 
The source of the mischief lies in the circumstance, that the 
State recognises one person as alone competent to celebrate the 
marriage, and another as alone competent to register it. The 
purely civil functionary, whose duty is to record the fact, 
ought not to be required to judge of the completeness of a 
ceremonial which, ex hypothesis transcends the sphere of ordi- 
nary contract. Where the marriage is celebrated according to 
the rites of the Established Church, the officiating minister is 
also the person who registers the marriage. In the case of the 
great body of Nonconformists, the registering officer is himself 
the celebrant. These two functions can never be dissociated 
without producing the mischievous consequence of a conflict 
of jurisdictions. In the single instance of Jews and Quakers 
this severance is permitted to take place; and though the prac- 
tical inconveniences which result are not flagrant, there is no 
reason why the anomaly should not be banished from the 
English marriage law. In the case of the established clergy, 
the minister is, for the purposes of registration, an officer of the 
State, ^nd no other civil functionary need intervene ; in all 
other cases, the civil knd the religious forms should be kept 
perfectly distinct, the State first securing the contract, and 
fencing it round with all necessary precautions, and then 
withdrawing to allow the married parties to superadd any 
such religious ceremony as approves itself to their consciences. 
Apart, then, from the two exceptional cases which we have 
just noticed, the claims of the marriage law of England to 
become the standard marriage law of the United Kingdom, 
appear to rest on the following considerations : — 

VOL. XIV. KO. XXVIII. C C 
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1. The macriage' law of ikigland leoc^nises cmly o^e kind 
of marriage^ which cannot be annulled at the mere will of the 
parties, and is attended by ulterior civil consequences. 

2. By the publicatiwi of banns, the law secures time for re- 
flection before entering into l^e marriage state, by interposing^ 
a period of three weeks between the revocable agreement to 
marry and the final indissoluble contract. This second con- 
sideration does not, however, apply to marriages celebrated by 
licence. 

3. It requires the marriage to be public, both for the sake 
of greater solemnity, and in order that, if any impediment 
exist, it may be disclosed. 

4. Where the marriage is contracted band Jide^ it allows no- 
latent impediment, which is not founded on nature and 
common reason, to invalidate the contract. 

5. So long as one of the prescribed modes of celebration is 
followed, it holds the marriage to be binding without reference 
to the religious faith of the conlxacting parties. 

Your committee, with this standard of a good marriage law 
in view, now pass to the consideration of the marriage law 
of Ireland. 

It should not be forgotten that from the year 1172 (the date 
of the assimilating ordinance of t^e Council of Cadbel) down 
to the accession of William III., the marriage law of Ireland 
was identical with thiU^ of England; and that whereas the 
mischiefs which formerly beset the marriage law of England 
were owing to the non-interference and neglect of the Legis- 
lature, those that now beset the mamage law of Ireland are 
due to express statutory enactments. Ireland does not, like 
Scotland, claim validity for any mode of contracting marriages 
which is not equally recognise<l here. She does not, for in- 
stance, sanction the mere consensual contract simply because it 
is binding in for o conscientue. Previous contracts de pr<Bsenti, 
not followed by consummation, were declared insuffident to 
set aside a reg^ular marriage so early as the year 1725; and 
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botb oontrsLQis de prcesenti, and those de fuiuro copula eubse- 
quentey ceased ta form a basis for compelling ecclesiastical cele- 
bration in the year 1818, «xty-five years after the pamng 
of Lord Haardwicke's Act. Marriages of minors are no longer 
invalid for want of consent of parents or guardians ; the Act 
of 9 Creo. II., c. 11 (Irish), which made the consent essential 
in certain cases and under certain restrictions, having been 
repealed in the year 1844, by the 7 & 8 Vic., c. 80, sec. 50> 
commonly known as the Irish Marriage Act. Protestanta 
of the Established Church, Jews, and Quakers, are married aa 
in England ; and the office of the registrar may, as here, be 
resorted to wherever it is derired to dispense with religions 
solemnities. 

In what, then, does the variance between the laws of the 
two countries consist ? In one word, in the series of disabling 
statutes which have been passed since the accession of Ae 
House of Orange. The list commences with the 9 Will, III., 
whi(^ not only prohibited the intermarriage of Catholic and 
Protestant, but rendered the celebrating priest liable to per- 
petual banishment. The 12 Geo. I., c. 3 (Irish), went farther 
still, and raised the offence of celebrating such mixed mar- 
riages to the rank of a capital felony. But however tenrible- 
the penalties imposed on the celelmtnt, the marriage of the^ 
parties themselves had been hitherto left intact, and their issue 
was not bastardised. The 19 Geo. II., c. 13 (confirmed by 
the 32 Geo. III., c. 21), made void all marriages celebrated by 
popish priests where (me or both of the parties professed the* 
Protestant faiili. This Act still remains in force, thougb 
many of the pendtieB enforced on the Boman Catholic clergy 
have since been swept away, and the Act of 1844 renders all 
celehrants of marriages not legalised thereby liable to an in- 
dictmefit for felony. 

In « spirit similar to that of Ihe Act of Geo. II., the Acts 
which rendered valid marriages solemnized by dissenting 
ministers, do so only in tive case where both parties are Dis- 

c c 2 
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^enters^ Thus the legal valae of the contract is made to 
depend on a question of religious belief, a connexion which a 
late celebrated trial, the final issue of which is still pending, 
has shown to be attended with the most dangerous con* 
sequences. 

Next, how does the Irish marriage law stand in regard to 
■publicity and registration ? The Act of 1844 provided for the 
registration of all marriages celebrated by clergymen of the 
Established Church of England and Ireland, or by Presby- 
terian ministers, or according to the rites of the Jews and 
Quakers. But it made no provision for the registration of 
Boman Catholic marriages, as if in their case no protection 
was needed. Yet it has been ruled that the certificate of a 
Boman Catholic priest is admissible as legal evidence of the 
fact of marriage. Then, again, the ordinary precautions ob- 
served in England for ensuring publicity are neglected in 
Ireland where the parties are Roman Catholics, as these 
marriages may be solemnized at any hour of the day or night, 
4ind the publication of banns is not essential. 

Thirdly, the marriage law of Ireland bears traces of unequal 
X5oncession. The privilege of issuing licences and publishing 
banns was granted to the Presbyterians in 1844, but it is 
denied to all other Nonconforming bodies. These last must 
apply to the registrar for a licence or certificate, and be mar- 
ried, as in England, either in his office or in a certified building 
within the district. These privileges should either be ex- 
4;ended to all congregationalists whose organization furnishes 
them with the necessary machinery, or else (and this appears 
to be the preferable alternative) the licensing system should 
be abolished altogether. 

It is unnecessary to pursue the evils inherent in the present 
Irish marriage law into minuter detail, as the whole question 
lias been the subject of recent public comment — ^they may be 
briefly summed up as follows: — 

1. Uncertainty in the marriages of Roman Catholics and 
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Protestant BisBehters^ due to the difficulty of ascertaining the- 
religious belief of the parties. 

2. Want of publicity^ by reason of the loose mode in 
which purely Roman Catholic marriages are permitted to be 
celebrated. 

3. Want of security, owing to the imperfect provisioxis for 
registration. 

These inconveniences, so numerous and so extensive, have 
only recently attracted the notice of the Legislature, but> 
within the last few years, various attempts have been made in 
Parliament with a view to their removal. The guarantee of 
registration was endeavoured to be secured by the successive 
Government bills of Lord Naas and Mr. Whiteside in 1859,. 
and of Mr. Cardwell in 1860. These measures sought to- 
establish in Ireland a registration system for births and deaths,, 
as well as marriages, and it was in consequence of the muti- 
lation which Mr. Cardwell's bill received at the hands of the 
select committee to which it was referred, that nothing ha& 
as yet been done towards effecting the desired objects. The 
bill introduced into the House of Lords by the late Lord 
Campbell, was miunly levelled at the mischief arising from the- 
invalidity of mixed marriages celebrated by Boman Catholic 
priests ; and it proposed in substance, to repeal the 9 Geo. II., . 
c. 13, 80 far as it rendered those marriages void. It provided - 
further, as amended in committee, for the registration of 
purely Eoman Catholic marriages, and it required that suck- 
marriages should be celebrated between eight a.m. and two 
P.M., in the presence of two or more credible witnesses. 

The measure introduced into the House of Commons by Sir 
Hugh Cairns last session was of a more comprehensive 
character than any of its predecessors. It adopted the main 
features of Lord Campbell's bill, by giving validity to inter- 
marriages by Roman Catholic priests, and it proposed to 
confer on the Methodists the privilege of issuing licences^ 
already conceded to the Presbyterians. But it left purely 
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Boaum Catholic marruigeB on the same muNitifllactoiy foolamg 
as before. No publication of banns^ no legal hours, no neces- 
sarjr interval for sahitarj reflection were prescribed. 

Quakers and Jews were not, anj more than in En^and, to 
be compelled to perform the ceremony with open ioofB^ witihtifi 
defined hoars, or in liie presence <^ witnesses. The measure, 
in fact, as has been ingeniously said, was not so much a matri- 
monial code for all her Majesty's Iridi subjects, as a ^' series 
of concordats with th^ chief re%ions parties, tacked on to a 
system of complete registration." 

According to the law of Scotland, marriage is either regular 
or irregular. To constitute a regular marriage, the following 
conditions must be observed : — 'Publication of banns according 
to the rules of Ae Church, and celebration by a clergyman of 
any religious persuasion, — witnesses to uriiom the parties are 
known being usually present. 

Your committee find that, according to the practice of the 
present day, marriage is generally celebrated in the private 
residence of one of the parties, at any hour a£ the day ; but 
-the presence of a clergjrman and witnesses, together witii tiie 
previons proclamation of the banns, seem to be a sufficient 
provision for the due publicity of the contract. The system 
•of registration adopted appears to giv« satisfaction. It effi- 
ciently secures a permanent and accessible record of the 
marriage. Although the custom of prodanning the banns 
tSiree consecutive times on the same Sabbath, in the parish 
-church, may afford facilities like the licence system in Eng- 
land, for contracting hastry marriages, your committee, never- 
rfcheless, desire to express their general approval of tiie law aa 
effecting r^ular marriages. 

On the other hand, they feel compelled to deprecate tiie 
facilities which the law of Scotland affords fbr contracting 
clandestine or irregular ntarrii^es. It is worthy of observa- 
tion, that irregular marriages are, in every respect, as binding 
and valid in Scotland, as those which are solemnized publkly 



Mharriag0 Imd» efibe UnMl Kinffdanu S79 

after proelamatimi ef bvnos. Inregulsr mamages maj \» 
<50iiftEacted in thsee ways:— !• Ptr veria de pr^BMenii; tliat 
is to Mjy by words declaratory of prese&t mutual acoeptoBoe 
of the conjugal lelatkmsii^ It appears ^^tbat a Ysrbal 
acknowledgment — a deolaratiMi of marriage per verba de 
prmsenti, may competently be prored by parol testimony. 
2* That although cimsummation m&j perhaps add^ im a doabit- 
ful case^ to the strengiJi of evidence as to the true iatentof tiie 
parties^ it is by no means an essential : a marriage constituted 
de pr^senfi, by mutual dec^ations^ does not require con8um<^ 
mation in order to become yery matrimony : it does ipso facto 
et ipso jure constitute the relation of man and wife* 3. That 
a first marriage^ although private and irregular^ ean in no 
<}egree be affected by a second, how regular and pubHc soever.** 
(Erskine's Institute, Book I., t. 16.) 

Anoth^ mode of contracting a valid inregular marriage, 
is per verba de futuro cum eoputa subteqmnte. They are 
mi^riages consummated em^unetione eorporum, subsequent 
to a previous promise to marry. Marriages of the former 
class are contracted finally and without condition by 
the very acknowle(%m^[it of the conjugal relationship; for 
there the eof^unctio animorum is avowed, and that m^ital 
act of consent, according to the strict logic of the canonists, 
is the vinculum and essence of the ccmtract But a marriage 
contracted per verba de futuro is, in its inception, executory^ 
and amounts only to a betrothal. From this promise to marry 
either party may resile by mutual concession; and even 
without Buch mutual discharge, ^ther may subsequently 
contract a valid marriage, regular or irregular, with another ; 
but after having exchanged the promise to marry, the effect 
of intercourse is to raise a legal presumption of present mutual 
consent, sufficient, when coupled with previous betrothal, to 
constitute a valid marriage. 

The third class of clandestine maorriages includes those 
where &e proof of the consensus rests upon no express decla- 
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ration either de prtBsenti or de futuro, but upon habite and 
repute being proved rebus ipeis et faetin. Proof of cohabi- 
tation, and general reputation of being husband and wife, i» 
accepted as presumptive evidence of the consensusy which, in 
contemplation of law, is very marriage. 

The statute generally known as Lord Brougham's Act 
(19 & 20 Vict, c. 96), making it essential to the validity of an 
irregular marriage, that one of the parties, at least, shall have 
re^ed in Scotland twenty-one days before the event, was a 
step in the right direction ; but your committee are strongly 
of opinion that a much more comprehensive and radical 
reform is absolutely necessary. 

The uncertainty thrown around the status of parties osten- 
sibly married, must in the future, as it has done in the 
past, lead to painful litigation and disastrous consequences. 
Surely the best interests of a community are placed in serious 
danger, when the law holds forth facilities for entering upon 
so important a contract as marriage, even without the know- 
ledge of the parties themselves. The fact of marriage is only 
a legal inference from a series of antecedent circumstances, 
and frequently so doubtful as to require solemn judicial in- 
vestigation, to ascertain its nature. There being no regis- 
tration, or public ceremony, it is obvious that fraudulent 
representation as to status may be successfully made, and 
interests of the most momentous character may thereby be 
placed in jeopardy. 

Irregular marriages are defended on two grounds : first, as 
being in theory strictly logical; and secondly, as being in 
practice conducive to morality. What is marriage, it is asked, 
in the sight of Heaven, but the mutual acceptance and acknow<» 
ledgment of the relationship of man and wife ? The fact is 
complete when the interchange of consent takes place, and the 
law is bound upon proof of that interchange of consent, howso- 
ever and from what sources soever derived, to recognise its 
binding force. The publication of banns, religious rites, and 
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ceremonial obseryances^ it is said, are purely adventitious, the 
essence and substance being tke consent of the parties. It is 
not disputed that consent is the very essence of the matrimonial 
contract. Indeed, consent is the very essence of all contracts. 
The question really is, whether the law ought not to insist 
upon certain observances as indicia and legal evidence of that 
consent. The provisions of the Statute of Frauds, all the 
strict regulations as to stamps, registration of deeds, signa- 
tures, attestation, &c. &c. prove that mere evidence of consent 
is not always sufficient to bring genuine and bona fide agree- 
ments under the cognizance of the municipal law. The 
observations of Lord Stowell upon this subject are very per- 
tinent : ** Marriage in its origin is a contract of natural law ; 
it may exist between two individuals of different sexes 
although no third person existed in the world, as happened in 
the case of the common ancestors of mankind. In civil so- 
ciety it becomes a civil contract, regulated and prescribed by 
law, and endowed with civil consequences. In most civilized 
countries, acting under a sense of the force of sacred obliga- 
tions, it has had the sanction of religion superadded. It then 
becomes a religious as well as a natural and civil contract, for 
it is a great mistake to suppose that, because it is the one, it 
may not likewise be the other." (2 Hagg. Cons. Rep. 63.) 

Every community has a right — nay is bound for its well- 
being — to impose upon individuals certain conditions and obli- 
gations. Will it be said that the courts should take judicial 
notice of a sale of an acre of land which is only evidenced -per 
verba de prasenti f Or will it be said that a marriage settle- 
ment is of so much greater importance than the marriage itself 
as to require clearer proofs than that to which it is simply 
appurtenant ? 

As to the effect of clandestine marriages on morality, it is 
said that the dishonourable man will be deterred from prac- 
tising his seductive arts by the solemn consequences which the 
law attaches to immorality, if preceded by promise of mar- 
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riage. But Btrangdy enough it Mema to be fovgotten tl^ for 
precifielj the same Feasoas, the direet teadencj ei &at law is 
to make female frailty the more easy Yiotim of the d erign i ng ^ 
the dishonourable^ fmd the immoraL It has been further 
urged in favour of this system^ that clandestine marriages very 
seldom occur^ the proportion being, as it has been said^ about 
one in five hundred. But is it evident, from the v^y nature of 
these marriages, that the best calculation is little better than a 
good guess? To obtain any reliable estimate implies the ab* 
sence of that secrecy which is their distinguishing diaracter- 
istic. Those alone come to be known which litigation, fiEunily 
dissension, or some pressing cause» force into publioily. 
Again, if the proportion of irr^ular to regular marriages be 
one to five hundred — it is sound policy to throw uncertwnty 
around the social status of the majority for the sake of ex- 
tending in exceptional instances, what, for the sake of argu* 
ment, might be admitted to i)e a merciful justice ? 

Lastly, this system of law has the grave fault of befriending 
the woman, who although wronged, has at least been aceessorj 
to her own disgrace, while it casts into irretrievable social 
degradation the woman whose conduct may have been 
throughout innocent and honourable. 

The celebrated Dalrymple case may be cited as an examjde 
of the cruel results effected by this law. Miss Johanna 
Gordon had carried or a clandestine intercourse wit^ Mr. 
Dalrymple, afterwards Lord Stair, while quartered witiihis 
regiment in Edinburgh. After exchanging pledges of love 
and fidelity, and almost unknown to themselves ccmtracting 
what was judicially pronounced to be a l^al marriage, Ihe 
young comet went abroad, and his affections towards Miss 
Gordon underwent a marked change. It is true, that the law 
bound down the unscrupulous young nobleman, and compelled 
him to make the best reparation to the wcmian he had loved, 
deserted, and deceived, by dedariug him her huc^i^. But 
Mr. Dalrymple, subsequent to the secret marriage wit^ Miss 
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Gordon^ won the heart and huid of Miss Julia Maimers^ sbtdr 
to the Duchess of St. Alban's* Tkejr were pnbficlj mamed : 
little did Mim Manners think that a deception was being prac- 
tiffed upon her by a man who was married to anotiker^ and that 
the day wonld come when the law wonM break xip that illu- 
sian^ bastardise her children^ and assign her a doubtful status 
in eocdety^ to be shunned if not pitied^ and with little chance 
of ever being received into honourable wedlock. And this is 
not anslogoiis to the ease of bigamy, for here it was absolutely 
impossible for Miss Manners to hare ascertained the fact of 
Lrord Stair's previous marnage. 

It has also been urged that^ alijiough the system may be in 
some respects bad^ there are individual cases in which it is 
productive of imquestionaUe good. That admission is tanta* 
mount to giving up the argument^ unless the old maxim is to 
be thrown aside^ and the greatest good of the greatest number 
is no longer to be the acknowledged standard of a good law. 



POSTSCRIPT— MK. CHISHOLM ANSTEY. 
THE CONVICT QUESTION. 

TITE much regret that the large encroachment on our space 
made by the report of the trials Seymour versus Butter- 
wortli, has obliged us to postpcme ardcleson more than one ques- 
tion of pressing interest. We had intended to call our readers' 
attention at some length to the correspondence which has taken 
place between Mr. Chisholm Anstey, ex- Attorney-General of 
Hongkong, and the Colonial Office, and to the remarkable 
and startling &cts which it discloses. It appears that when 
Mr. Anstey was, in 1858, acting as Attorney-General at 
Hongkong, he found himself compelled by his official duty, 
and on informalian received from one of the magistrates of 
the colony, to prefer an indictment against a certain Daniel 
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Bichard Caldwell, tlien filling the responsible post of Fro* 
tector-Oeneral of Chinese in the island. The charge against 
Caldwell was a grave one ; it was for piratical practices, and 
for confederating with pirates, and notably with one Ma- 
chow-Wong, a worthy who is at present expiating his ini- 
quities at Labuan, under a sentence of penal servitude. 
It further appears that in consequence of his taking public 
steps, as Attorney-General, against Caldwell, Mr. Anstey 
was denounced by the then Governor of Hongkong, Sir 
John Bowring, in the strongest terms, and was first sus-^ 
pended, and subsequently removed, from his office of law 
adviser to the Crown, and his position as Member of 
the Legislative Council of the colony. Happily, however, 
these arbitrary proceedings had not the effect which was 
probably anticipated and desired, that of stifling the inquiry : 
and an investigation having been made by the present 
Governor, Sir Hercules Bobinson, and the Executive Council 
of Hongkong, it has been officially announced that the charges 
against Caldwell have been proved, and that he has been 
dismissed from the public service. It would have been imagined 
that the Secretary for the Colonies would have taken the 
earliest opportunity of expressing to Mr. Anstey the regret of 
Her Majesty's Government that he should have sustained so 
much injury and loss in return for the performance of an 
arduous public duty; but we are equally grieved and sur- 
prised to find that it has been only after repeated and urgent 
applications by Mr. Anstey for bare justice, and after a long 
delay, that the Duke of Newcastle has been induced to make 
any acknowledgment of the services that gentleman has 
rendered. His Grace's long continued refusal to do justice is 
the more extraordinary, inasmuch as it appears from Mr. 
Anstey's letters that he has never sought, and does not wish 
for, restoration to office; he asked only an official acknow- 
ledgment of his services ; and a contradiction to the injurious 
and (as is now proved) unfounded accusations made against 
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him by Sir John Bowring. The tardy justice of the Colonial 
Office is embodied in a letter to Mr. Anstey, of November 14th, 
and we extract the following passage : — 

"lam directed to inform you, that the Duke of Newcastle is per- 
fectly ready to express his opinion, that the truth of the charges, of 
which you are the principal author, brought against Mr. Caldwell, 
before the Conunission of Inquiry of 1858, has been substantially 
established by the recent investigation before the Executive Council, 
so far as the culpability of his connexion with Ma-chow- Wong is con- 
cerned ; consequently, that it cannot now be said, in the words of 
the letter addressed to you by order of Governor Sir John Bowring, 
that * none of those charges have been satisfactorily proved.' His 
Grace will go further, and say, that in forcing on a public inquiry 
into that officer's conduct, you did, in that respect, render a material 
service to Her Majesty's Government, and the colony of Hongkong." 

We have now only space to observe that as the colonial law 
officers of the Crown are frequently placed in circumstances 
of considerable difficulty, and are charged with very onerous 
duties, it is absolutely necessary that they should be supported 
in the due execution of their functions. The treatment of Mr. 
Anstey affords scant encouragement to them to come forward 
for the exposure of corruption and complicity with crime, when 
practised in the high places of a colony : yet it is for such 
purposes, we presume, that an Attorney-General holds office. 
We confess our wish, in the public interest, that a " material 
service " had been more worthily requited. 

The considerable increase of crimes of violence during the 
autumn and winter has led to the discussion of the whole 
question of secondary punishment and convict discipline. 
The Edinburgh, Quarterly, and Westminster Reviews contain 
articles thereon, and the Law Amendment and Juridical 
Societies, and the Society of Arts, have devoted several 
evenings to debates on the subject, in which, as usual, a wide 
diversity of opinion has prevailed. There is one point, how- 
ever, on which all seem to be agreed — that the convict system 
of England has broken down, or is at any rate a comparative 
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fiulure. The Home OflBce seems to aeknowledge as muclt bjr 
appointing a Royal Commission of Inqoirj/ whidb will com- 
mence its sittings in a few days, and will pidbablj ^Eect mudi 
good by collecting fresh information^ and spreading through 
the public mind a i^irit of calm invefltigation in the ]Jace of 
the passion and prejudice which have been hitherto too preva- 
lent on the questioti. For ourselTes, we are open to eonyiction 
from any quarter, and on any portion of the subject ; but we 
are much mistaken if the result of the inquiry be not to esta- 
blish two points: — the one, that transportation to a penal 
settlement, and on any large scale, is both inexpedient and 
impracticable ; the other, that the adoption' of the principles of 
the IriA Convict system would go far to remedy Ihe evils at 
present complained of, and would place our penal administra- 
tion in England on a rational and satisfiactory basis. 

* The names of the Commissioners are ffiyen in our ** Events of the Quar- 
ter.** We are sorry to obserre that Lord Brougham's name does not appear 
in the list. His lordship, if we remember right, was chairman of a select 
committee of the House of Lords, which, some jears since, investigated 
the subject very f ulfy ; and he has since that time repeatedly diown his 
interest in all its detiuls. 
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r^«* It ibould be understood tliat the notices of new works forwarded to 
118 Tor review^ and which appear in this part of the Magazine, do not preclude 
our recurring to them at greater length, and in a more elaborate form, in a 
Bubsequent Number, when their character and importance require it] 



New Cofrnmeniaiies on the Lawt of England. (Partly fousded od 
Blackstone.) By Henry John Stephen, Seijeant-at-Law. !F1fiih 
Edition, ^eparad for the pnesfi, by Raines Stephen, Esq., LL.D., 
Biarri6ter-at-Law, &c In Four Vbhimed. London: Butterworths. 
1863. 
The fifth edition of this groat work brings down its information to 
the present time. Mr. James Stephen is the able editor of the 
volumes which haye permanently associated the name of his faither 
with the history of English Law ; and we donbt not that many 
future editions will continue to spread throughout the empire that 
knowledge of the principles of our jurisprudence, and our consti- 
tution, which are so well blended in llie pages of these Commentaries 
with a mass of practical information -on all the Tarious branches of 
law. 

The Liflnence of the Mosaic Code upon Subsequent Legislation.. 

By J. B. Marsden, Solicitor London : Hamilton %$ Adems ;' and 

Hatchards. 1862. pp. 303. 

Ms. Mabsden seems to have been smitten with a desire to Tindicate 
orthodoxy in a legal fashion. He maintains, apparently, that all the 
nations of the world have borrowed their jurisprudence from the 
Israelites, and has expended a good deal of time and labour in bring- 
ing together proofs of the identity of some of the principles or 
enactments of the Jewish Code with the laws of other countries^ 
under the impression that he thus proves his thesis. We can adsure 
Mr. Marsden that we thoroughly estimate the excellence of his pur- 
pose and the perseverance of his industry ; but we cannot com- 
pliment him on having gone beneath the surface of the question, 
which requires far more learning, and far more intimacy with 
modem Biblical criticism, than he has any d»im to possess. 

Letters <m Transportation said the Game Laws. By WilHam 

Howitt. London : A. W. Bennett. 1863. 
Ws cannot pretend to praise the contents of this pamphlet. B 
aeems to us to have been written with inadequate know^dge and 
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inordinate self-opinion. The game laws may be rerj bad, and 
transportation may be rerj good ; but tbey wUl neither be written 
up, nor written down, by soch compositions as this. 

The Highway Act, 1862. With an Introduction. By H. A. Owston, 

Solicitor. London: Hamilton k Adams^* Leicester: Crossley 

k Clarke. 1862^ pp. 86. 

Mr. Owston's little book is intended for the general public ; it con- 
tains a description of the law up to the passing of the new Highway 
Act ; an account of the reasons for the adoption of that measure ; a 
statement of its principal provisions, its object and uses ; the Act 
itself in exUnso ; and, finally, several appendices, containing useful 
information. We can say, for ourselves, that we have derived con- 
siderable advantage from Mr. Owston's labours. 

The Bleach and Dyeworks Acts, with Notes, Forms, Dbc. By Henry 
C. Oats, Esq., Barrister-at-Law. Second Edition. Y. & B. 
Stevens, Sons & Haynes. 1863. pp. 60. 

The " Bleach and Dyework Acts," by Mr: Oats, is a Second Edition, 
incorporating the Bleachworks Act of 1862, which came into 
force on the Ist of January last. It seems to contain the re- 
quisite notes and information. 

A Practical Treatise on the Law relating to Mines and Mining 

Companies. By Whitton Amndell, Attomey«at-Law. London : 

Lockwood. 1862. pp. 226. 

So far as we are able to judge by a cursory perusal, which is all 
that we have been able to give to the whole of Mr. Arundell's book, 
we are of opinion that he has succeeded in his task. The chapter 
on the rights of water and way, which we have examined with 
more particularity, has given us satisfaction. We apprehend that 
both lawyers and laymen may consult the book with advantage. 

Analysis of American Law, presented in a Chart, with Explanatory 

Comments. By Joseph W. Moulton, Counsellor-at-Iiaw. New 

York : John S. Voorhies. 1859. 

The title of this book explains its nature. It is an attempt to pre- 
sent the principles and leading features of American law in the 
form of a small chart, under the heads of Foundation, Super- 
structure, and Subdivisions. There are also sixty-eight pages of 
explanatory comments. 

The Legal Examiner. Edited by Charles Henry Anderson, Solicitor. 
No. n. Hilary Term, 1863. V. & R. Stevens, Sons, & Haynes. 

This little periodical deals with the education of solicitors, and is 
evidently earnest in its work. The first number seems to have sold 



Notices of New Books. 389 

lai^ely ; the second, which is now before us, contains schemes for 
the education of articled clerks, some passages of which we subjoin, 
as we are always ready to help on any suggestion for the improve- 
ment of professional education. 

^' We propose that Law Classes should be established in London, 
and that it should be compulsory upon every Articled Clerk to 
attend them for the period of his Articles subsequent to the Inter- 
mediate Examination, for the purpose of being instructed in a 
regular course of legal knowledge. The pupil would there be told 
what to read, and by the aid of the careful explanation and assis- 
tance of the tutor, would have a chance of understanding what he 
had read." ... 

^' The classes should be under the supervision of young Solicitors, 
who, having themselves passed with distinction, would, as in the case 
of tutors at the universities, be the men of all others most fitted for 
the post* Nor should these tutorships be mere empty titles. The 
pa3rment by each pupil of a small sum per annum for his instruction 
would insure a very large income, which would be available for the 
salaries of the tutors, the creation of studentships, and other inci- 
dental expenses. In order effectually to raise the standard of legal 
knowledge, and at the same time to insure competent men for tutor% 
it will be necessary that the present final examination should have 
two divisions; one a simple pass examination, and the other for 
honours ; the latter embracing not only the subjects of the former, 
but also additional ones, at the same time being with reference to 
the questions of a more searching nature ; the time occupied would 
also be extended, and each candidate should in addition undergo a 
vivd voce examination. The result of this ^ honour ' examination 
should be made known by a division of the successful competitors 
into classes in order of merit, and honorary distinctions would be 
conferred in proportion to the merit thus displayed, the first in merit 
of each term receiving a studentship tenable for three years, those 
below him prizes and certificates. It is from the ranks of these 
* honour men ' we would select the tutors. We also may observe that 
a portion of the pciss examination should also be viv& voce^ and the 
total number of marks obtained by each successful candidate should 
be published, as is done in the case of examinations for the civil and 
other services." ... 

" The Incorporated Law Society now has the control of profes- 
sional education, and to them therefore application must first be 
made to assist in the development of this scheme. We have every 
reason to believe that this application would not be made in vain ; 
should, however, the result be otherwise, it will then only remain for 
the profession at large, independently of the society, to take the 
matter in hand." 

The Student's Guide to the University of Cambridge. Cambridge : 
Deighton, Bell & Co. 1863. 

This is a severely practical little book, almost every page of which 
contains authoritative and useful information relating to the Uni- 
VOL. XIV.— NO. XXVIII. D D 
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rersity of Cambridge. The precise difficulties which perplex the 
freshman and expose him either to the generous condeseeBsion of 
his seniors or drive him with hesitating steps to consult las gr^it 
oracle^ the college tutor, are here anticipated and explained with 
excellent discrimination by men of weU-tried exper^ice. The 
internal eccmomy of the colleges, the disbursements to be made 
throughout the curriculum, the conditions upon which scholarships, 
fellowships, &c^ may be obtained, Ihe qualifications which candi- 
dates for college emcluraents and honours must possess, the subjects 
assigned fofv tibe various examinaticms in divinity, arts, law, medi- 
cine, — in fact, the whole information required by the undergraduate 
for the settlement of his plans — is given in a simple business-like 
manner. The book holds forth no higher pretension than that of 
being a reliable and intelligible guide. It consists of a series of 
twelve articles, contributed by different authors, each h&ng re- 
sponsible for his own. The high standing and perscmal experience 
of the contributors are quite sufficient to mmt implicit confi- 
dence and respectful consideration. They write with the practical 
knowledge of men who have condueted the examinations whi^ 
they describe and 'advise upon, and who have, either as students or 
private tutors, become familiar with the art of winning college dis- 
tmctioa. Thus the Bev. W. M. Campioo, B.D., Fellow and Tutw 
«f Queen's College, describes the coarse of readii^ for the Mathe* 
matkal Tripos. The Bev. H. Latham, M.A., Felk>w and Tutor of 
Trinity Hall, contributes a most useful article on Univa:^ity Ex- 
penses ; and J. K. Seely, Esq., M.A., on the Choice of a Cdlege. 
But we insert this notice of the Ghiide to Cambridge in the Law 
Magazine chiefly because of the paper on Law Studies sikd Law 
Degrees written by J. T. Abdy, LL.D., Begins Professor of Laws. 
The undeigradnate who may have intuition to proceed after taking 
his degree in arts or in law, to ihe Third University, would do weU 
at the very onset to consult that chapter. It is marked by soui^ 
wisdom and excellent counseL The comments on the Inns o€ Court 
examinations are just and impartial. We have no fault to find with 
the course of reading sketched out and recommended to the ambi- 
tious and high-minded student. The University of Cambridge offers 
not only c^pportunities, but valuable inducements, to prosecute the 
study of the law ; and those who turn this to account must pass 
through an exc^lent preparation for the h^her and wider rivalry of 
the Inns of Court The learned profess(»r is probably guilty of no 
exaggeration when he states, that ^* with reference to the Inns of 
Court examinatiims, both for admission to the bar and for the ste- 
dentships, it is not asserting too much to say that the univ^rffltj 
student who follows out the plan of reading above sketched, and who 
obtains a place in the first class, ought, with the help of the lectures 
of the readers in London, and the technical knowledge acquired by 
one or two years' attendance at chambers, to look forward with cer- 
tainty to a studentship in the Inns of Court." 
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Supplement to a Treatise on the Law of Merchant Shipping. Bj 
David Maclachlan, M.A^ Barrister-at-Law. London: William 
Maxwell. 18^. Pp. Sa 

This small volume forms a supplement to the well-known and 
highly valuable Treatise on the Law of Merchant Shipping by Mr. 
Maclachlan. It consists of the Merchant Shipping Act Amend- 
ment Act 1862, and the Admiralty Court 1861, edited with 
Notes, and with the principal cases decided in Maritime Law since 
October 1860. The notes are not mere jottings on the various 
sections, but are exponent of the principles of the enactments. We 
may refer, by way of example, to the valuable observations at pp. 
55, 56f on the jurisdiction of the Court of Admiralty, and to the 
following note on the 4th section of the Admiralty Court Act, giving 
jurisdiction over claims for building, equipping, or repairing of 
ships : — 

" This is the first section extending the jurisdiction ; does it also 
confer a lien? To none more naturally and justly might this 
species of security be given if that had been the intention, since it is 
by their money that the ship exists as she is; and, indeed, at 
<;ommon law, for building and for repairs there is a lien. But in 
the supposition that the statute confers a maritime lien, the restric- 
tion on these persons against arresting the ship for themselves is 
quite unintelligible ; whereas, assuming that a new right of action 
in rem without a maritime lien is conferred, it is extremely natural 
that these parties should be restricted to their common law rights 
and remedies until the proceeding which is adopted by others 
against the res places their money in jeopardy. Even this limited 
right is lost by the transfer of the vessel to a bona fide purchaser. 
This would not have been so if there had been a maritime lien 
which follows the res notwithstanding a sale, unless it be a sale by 
order of the Court. In this appears the importance of the view 
suggested by the statute, that it introduces a new right of action in 
rew, without conferring a lien where it did not exist before." 

Chemistry. By William Thoifias Brande, D.C.L., F.R.S.L. & E., 
&c., and Alfred Swaine Taylor, M.D., F.R.S., &c. London: 
John W. Davies. 1863. pp. 892. 

We should be stepping out of our province, and assuming a know- 
ledge to which we can lay no claim, if we ventured to review this 
volume on its scientific merits. For these we are willing to accept 
the names of the distinguished editors as a guarantee for the effi- 
ciency of the work. But looking at it from the lawyer's point of 
view, we can state what, upon a careful examination, seems to us to 
be its recommendation to the profession. It contains clearly written 
definitions and explanations, valuable to the amateur in science : in 
its pages are collected agreat number of facts, historical and other, 
bearing on the subject, and brought down to the latest date, as (for 
one instance out of hundreds) the new process for manufacturing 
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malleable platinum^ by Deville, and illastrated in the International 
Exhibition. The section on this metal (pp. 615 — 621) is a good 
specimen of the excellence of the book. There is much informa- 
tion useful to those who have to deal with poison cases, and others of 
a like nature ; and a careful index saves the trouble of search. 

Every Man*s Own Lawyer. A Handy Book of the Principles of 
Law and Equity. By a Barrister. London : Lockwood & Co. 
1863. pp. 336. 

The barrister who compiled this volume should have put his name 
on the title-page, that he might enjoy the gratitude due to him from 
the profession of the law. Should his book sell extensively and be 
frequently acted on, we would venture to predict a considerable 
increase to the business of litigation. It is not badly compiled ; and 
though the information given is not always strictly accurate, it is 
perhaps nearly as much so as can be expected in a work which pro- 
fesses to squeeze the law of England into a little more than 300 
small pages. But it is idle to suppose that any layman really in 
want of safe legal information would obtain it in this book. In 
ordinary life, a little common sense will supply the place of a great 
^eal of law ; but if law is wanted, the pub^c had better go at once 
for the genuine article than take it in this '^ patent medicine " sort 
of form. To the profession itself the work could be of no value. 

An Essay on Waste, Nuisance, and Trespass ; chiefly with reference 
to Bemedies in Equity ; treating of the Laws of Timber, Mines, 
Lights, Water Support, the Construction of Public Works, &c. 
&c By Greorge V. Yool, M.A, of Lincoln's Inn, Barrister-at- 
Law, late Fellow of Trinity College, Cambridge. London : W. 
Maxwell 1863. 

One of the most venerable branches of the great common law of 
England (whereof so much has been learnedly written by Lord Coke 
in the Institutes) is that which relates to offences against realty. 
Waste, nuisances, and trec^ass, are coeval with property in lands, 
and either by custom or statute, their legal characters have for many 
centuries been well ascertained. The legal and equitable remedies 
which they called forth are scarcely l^ss ancient. But although 
the great principles of this department of real property law owe their 
origin to the learning and wisdom of remote times, they have received 
a novel application in our own age. " Waste of the forest,** " waste of 
estangues,'* " waste of vivary," " waste of a weare,** are more or less un- 
familiar terms to a modem English lawyer ; whereas there is a present 
interest in such questions as, how far a tenant for life impeachable of 
waste has a right to continue the working of njines? whether he 
may sink new shafts for the purpose of following up a vein of coal ? 
whether a tenant for life has a right to open pits or mines which 
have been abandoned ? whether a new vein or bed may be worked 
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by means of an old shaft ? what the rights of a dowress may be in 
mines opened after her husband's death ? how far the owner of the 
soil may, by injunction, prevent his property being broken up to 
insert gas-pipes, telegraph wires, &c. &c ? when trespass will lie 
against companies who have obtained parliamentary powers to con- 
struct canals, railways, &c. &c. ? Mr. Tool, in his Essay on Waste, 
Nuisance, and Trespass, has collected, and commented upon the judi- 
cial decisions and recent statutes which exhibit the application of the 
ancient maxims and doctrines of the common law to the new wants 
and circumstances of civilised times. It is no disparagement to add 
that originality was possible only in the exposition of the more recent 
decisions and later statutes. The old treatises had sufficiently ex- 
pounded the old law ; but, in addition to a very clear and strictly 
accurate account of what may not perhaps be to the reader altogether 
new, he will find valuable additions to the ancient learning in the 
modern cases which have been judiciously selected and intelligently 
construed. 

It should also be stated that the volume has been compiled chiefiy 
to explain the equitable reliefs and remedies which may be obtained 
in the Court of Chancery and Common Law, in reference to these 
correlate offences. Considering the progress which has recently 
been made in the assimilation of the powers and procedure of the 
Courts of Law and Equity, it is to be regretted that the author has 
not embodied in his treatise to a sufficient degree the practice of the 
former in regard to injunctions and other equitable powers recently 
conferred upon them, and which they not unfrequently exercise in 
cases of waste, trespass, and nuisance. This work will probably 
pass through the present edition rapidly ; and the next, we trust, 
will be supplemented with an account of the operation of the new 
statutory conmion law powers conferred oh the Court of Chancery, as 
far as pertinent to the subjects treated of in this book, and also of the 
equitable powers exercised in reference to the same in Westminster 
HaU. 

The Merchant Shipping Amendment Act, 1862. With an Intro* 
ductory Analysis, an Appendix, &c. By James O'Dowd, Esq., of 
the Middle Temple, Barrister-at-Law and Assistant- Solicitor for 
the Merchant Shipping Department of Her Majesty's Customs. 
London: Butterworths. 1863. 

For a country of such great commercial intercourse as England, good 
text-books on the laws of Merchant Shipping are of the first impor- 
tance. Mr. O'Dowd, who had a hand in the making of the Act of 
1862, has now undertaken to edit it. As the result, we have here 
an interesting and elaborate book. The Act conferred increased juris* 
diction in salvage cases upon the County Courts, Quarter and Petty 
Sessions; and in order to make his book more useful to practitioners 
in these Courts, Mr. O'Dowd has appended a digest of the most 
important salvage decisions. A better book, of its kind, we have 
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not seen for some time. The author has ^ared no trouble to make 
it complete, by an elaborate analysis, an appendix of cases and forms, 
and also bj that requisite of all books — a very fair index. Not only 
ought it to be in the library of the lawyer, but also in the hands of 
county and borough magistrates, and men of business. The title- 
page is too modest to convey a notion of the scope of the book. The 
Analysis i% in troth, an accurate treatise on the lair oi Mer c h ant 
Shipping. From it (p. 69), we extract the following, on the interest- 
ing sutgect of derelict at sea, as a fair example of Mr. O'Dowd'a 
perspicuous writing: — 

** The title which is acquired to property by finding is a species of 
occupation ; and it is laid down as a rule of law by ^ civilians that 
the mere discovery or sight of the thing is not sufficient to vest in 
the finder a rieht of property in the thing found (Fielder, ^ Traite 
de la Fropriete '). His title is acquired by possession, and this mus^ 
be an actual possession. He cannot take and keep possession by an 
act of the will ocults et affectu^ as he may when the prc^rty is 
transferred by contract, and the possession given by symbolical 
delivery. To consummate his title, there must be a corpoi*aI prehen- 
sion of the thing. Though it is said, it is establidied by custom, and 
that such was the andent law of the Romans, when two are near 
together or in company where the thing is found, that the title is 
acquired in common (Fothier, ^Fandects,' xlL 1-8; Heineccius, 
'Becitati<mes in Intit.,' 350; <Vocet ad Fandect.' xli. 1-9). Upon 
these principles, the discovery of wreck left derelict by three 
schooners, and the boarding of her fr<»n one of them, were sufficknt 
to give them the right of possession (the schooner John Wurts^ 
Olcott's B. 462).'' 

The Testament of the Law ; or, the Truth about the Devolution and 
Distribution of Froperty in Cases of Intestacy ; with a Prc^K)sal 
for an Intestacy Act, to include Real as well as Fersonal Estate ; 
being a Letter addressed to the Right Honourable John Earl 
Russell. By Thomas Boyfield Sikes, Solicitor. London : Arthur 
Hall & Co. 1862. 

Under this somewhat quaint title, the author has presented a par- 
ticularly clear and compendious statement of the leading provisions 
of the law of inheritance (3 & 4 Will. IV. c. 106), and of the several 
statutes of distribution. The pamphlet is addressed under the f(Nrm 
of a letter to Lord Russell, with the avowed object of inducing '^ the 
great middle class of England (as the author has it) to insist on 
the reformation of a law which so intimately af^ts the domestic 
happiness of their families." From a preface so impassioned, we 
were not prepared for an argument so temperate and well sustained. 
The author writes apparently under a conviction which has grown 
deeper and deeper with advancing years. Referring to the ineffi- 
ciency and injustice of the laws now controlling the devolution and 



Neik^ of New Boohs. 395 

cUstarilKEtion of property in cases of iniestacj, be urges the iweessity 
of tiieir immediate reyisioii in this strain. ^' Sueh is mj anxietj to 
supply this deficiency, and so indignant am I at tiie existaioe of 
those legal anomalies whick do nothing but engender quarrels and 
lawsuits between the different membeni of a family, that I cannot 
be content to remain any longer a silent spectator of their banefui 
operation." In the ardour of controversy, Mr. ^kes has once or 
twice missed the point, and aHowed his judgment to be thrown off its 
balance. Hard w(»rds not unfxequently [^<h1 even good arguments, 
and a writer possessing unquestionabk ability with only too modi 
fervour, would do well as soon as possil]i)e to ehange dedanuutory 
censure for a more discriminating and temperate antagonism. Zt is 
not in good taste to assume that the whole legal pro^BSsicm is banded 
together in a seMsh and unscrupulous conspiracy to oppose wise 
r^orms ; nor is there any justificati<m for .the bold insinuation that, 
^ when the law is simpli^d, when the perplexing distincti^His in the 
miccession to real and personal estate, which are tiie source of 
so much litigation are removed, men <ii the law know very well 
that a portion of their occupation is gone." The author is also 
in error when he confounds simple acquiescence in the present 
state of things, with some hidden and deeply contrived scheme 
on the part of lawyers to defraud the public of their rights; and 
it is silly extravagance of speech to add '^ that to be mute under 
such circumstances is to be particeps criminis — to be accomplice and 
abettor of those who are always conspiring against everything in the 
shape of legal reform." After so grandiose a preface, the only 
excuse for notidng the pamphlet itself is the good sense and exodlent 
taste by which it is distinguished. Mr. Sikes has evidently bestowed 
upon the subject a good deal of sound practical thinking. The canons 
of descent have been well considered, and compared not only with 
the familiar genealogical chart in the text-books, but with the habits 
and wants of the present age. Many oi the suggestions thrown out 
are really worthy of careful reaction. With reference to the dis- 
tribution of personal estate, these are some of the changes he would 
recommend : " Where an intestate dies without wife and issue> and 
leaving a fath^ and brothers and sisters him surviving, the same 
objection which was made to a father taking the whole of his in- 
testate son's real estate equally applies to his taking the whole of his 
personalty, in which, I contend, the brothers and sisters ought to be 
allowed to participate with their father. Neither is it fair or just 
that an aged grandfather or grandmother ^ould be excluded by the 
brothers and sisters of the intestate from participation in the per- 
sonalty, wh^i they are aU in equal degree of kindred to him. . • . 
The right of representation among collateral kindred should not be 
confined to the children of brothers and sisters, but should be extended 
to their issue in i$^nUum^ m the same manner as among the intestate's 
lineal descendimte." It is also suggested that, in the event of there 
being no issue or next of kin to a deceased husband dying intestate, 
the widow should not only be entitled to a moiety of the personalty, 
but to the whole. ^^ To give the eldest son the whole of the land, 
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ftnd also an equal share of the personal estate with his younger 
brothers and sisters, is so monstrous an act of injustice that such a 
disproportion of property, I verily believe, is not sanctioned by the 
low of any other country in the world. . . . What I propose, there- 
fore, is an Intestacy Act, under which the whole of the intestate's 
property, real and personal, should vest in an administrator, who 
should be authorised to convert the same into money, and divide the 
residue among the distributees. Power should be given to the Court 
of Chancery, in cases where it might be deemed advisable, to prevent 
the administrator from selling the whole or any portion of such 
property. With respect to the persons who should be the distributees, 
the order in which they should succeed, and the proportions of the 
intestate's property which they should take in every case, it would 
be desirable in any new enactment (with the above exceptions) to 
imitate the present statute of distributions." The whole argument 
is founded upon the proposition that property, real and personal, 
should by law descend, and be distributed as much as possible in that 
course which would have been marked out by the deceased, had he 
or she disposed of the same by will ; and it is only just to the author 
that this notice should conclude with a cordial acknowledgement of 
the ability and cogency with which the argument is maintained. 

Supplement to a Treatise on the Law of Partnership ; including its 

Application to Joint-stock and other Companies. By Nathaniel 

Lindley, of the Middle Temple, Esq., Barrister-at-Law. London : 

William Maxwell, 32 Bell Yard, Lincoln's Inn. 1863. 

Two years ago, Mr. Lindley's Treatise on the Law of Partnership 
wfts welcomed by the profession as a valuable and elaborate addition 
to the legal text-books of this country. Since that time, two impor- 
tant statutes — the Bankruptcy Act, 1861, and the Companies Act, 
1862 — have been passed, and many leading decisions have been 
pronounced. The completeness of the original work has thus been 
broken up by the legislation of the last two years, and it became 
necessary to adapt it to the present state of the law. There were 
two ways in which this might have been done. A new edition of 
the whole work might have been issued, incorporating the new Acts 
and decisions throughout the two volumes, as they originally stood. 
This arrangement would have entailed a double expense upon the 
purchasers of the first edition, inasmuch as they would have been 
compelled to buy over again a great bulk of matter already in their 
possession. Mr. Lindley has wisely adopted the more economical 
plan of publishing a supplemental volume, containing everything 
that is new on the subject, indexed and arranged for reference to the 
original work. It will be remembered that the first treatise was 
divided into four parts. The first related to the creation kvl^ dtssolu' 
tion of partnerships. The second treated of the rights and obUgcOions 
of partnerships and companies, as regards non-members. The third, 
of rights and obligations, as between the members themselves ; and 
the fourth, of the dissolution and winding-up of partnerships and 
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companies. The present Supplement is divided into two parts. 
*' The first part consists of notes, showing what alterations require 
to be made in the text, irrespectively, of the Companies Act, 1862. 
These notes are placed in the order of the pages of the original 
treatise ; and by turning from any page in the present Supplement, 
the alterations and additions which ought to be made will at once be 
seen. The second part is devoted exclusively to the Companies Act, 
1862, and consists of four chapters, corresponding with, and intended 
to be supplementary to, the four books, into which the original 
treatise is divided." The notes throughout are written with the 
accuracy and clearness which were so conspicuous in the first edition. 
All the leading recent decisions are collected and commented upon, 
so that the reader will find the law as it now stands with regard to 
almost every question connected with partnership. The important 
case of Cox v. Hickman (5 Ho. Lo. Ca. 268) had not gone up to the 
House of Lords when the original work was issued. The present 
Supplement follows up the case to the highest Court of Appeal, and 
contains a clear analysis of their Lordships' judgments. Nor has 
the author given too much space to the consideration of that case, 
seeing that by it the law, as laid down in Waugh v. Carver, is modi- 
fied in a most material respect. The House of Lords have now 
decided, ^' that whether persons who share the profits of a business 
incur tlj^ liabilities of partners or not depends upon whether that 
business is carried on by themselves personally or by others as their 
agents." Thus a great branch of partnership law has been substan- 
tially placed on a new footing, by making agency the true test of 
partnership, and not the agreement to share profits to an indefinite 
extent. 

Studies in Roman Law, with comparative Views of the Laws of 
France, England, and Scotland. By Lord Mackenzie, one of the 
Judges of the Court of Session in Scotland. Edinburgh and 
London : Blackwood & Sons. 

This is, in many respects, one of the most interesting works that 
the legal press has issued in our time. On perusal it will be found 
to be something more than its modest and yet attractive title would 
indicate. Although we do not value so highly as Lord Mackenzie 
appears to do some of the authorities cited, we regard the book as 
an important contribution to the learning of comparative jurispru- 
dence. It, in fact, forms a lucid exposition of the principles and 
rules of law, municipal and international, which prevail in and are 
recognized by the countries referred to, with a historical summary of 
the Roman Law, by way of introduction ; and the author is one of Her 
Majesty's Judges, actually on the Bench, and in the daily discharge 
of his judicial duties. Its claims to attention and authority, there- 
fore, are of a peculiar nature, and very different from those accorded 
to other law books, however able and well written, while at the same 
time the responsibility attaching to its statements is proportionably 
great. 
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The explanation of the Roman law, historical and cxpoaitory — tiie 
" Studies " — is admirably given, clear, and simple, aad yet T«ry 
learned, and the whde woii: is conceiyed in a candid and libersd 
spirit, being besides distinguished by a calmness of tone eminently 
befitting the judicial pen. As a literary composition it has great 
merits ; the topics are well selected, the language good, and the style 
generally thoughtful and assured. 

We obserre in it allusions, which are highly suggestive, on scmie 
of the subjects of the day. To these, as well as to the other charac- 
teristics of the book, we hope to direct attention in a future number, 
stating our views with all frankness, and with all the consideration 
and respect which are due to the learned Lord of Session. 
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Handy-book on the Diminution of the Poor Bates. By T. G. Grady, 
Esq., Recorder of Gravesend. London : Wildy h Son. 1862. 

An Elementary View of the Proceedings in aa Action at Law. By 
J. W. Smith, Late of the Inner Temple, Esq., Barrister-at*Lafr, 
Author of ''Leading Cases.'* Eighth Edition; Adapted to the 
Present Practice by Samuel Prentice, Esq., Barrister-at-Law. 
London : W. B. Stevens, Sons, ^ Hi^es. 1863. 

The Criminal Law Consolidation and Amendment Acts of the 24th 
& 26th Yic. With Notes, Observations, and Forms for Sunmiary 
Proceedings. By C. S. Greaves, Esq., Q.C. Second Edition. 
London : Y. & R. Stevens, Sons, & Haynes ; H. Sw^eet ; and W. 
Maxwell. 1863. 

The Shipping Law Manual ; a concise Treatise on the Law governing 
the Literests of Shipowners, Merchants, Masters, Seamen, and 
oilier Persons connected with British Ships^ together wiUi the Acts 
of Pariiament, Forms, and Precedents relating to the Subject ; 
being especially intended for Popular Use in Sea-port Towns. By 
W. T. Greenhow, of the Liner Temple, Esq., Barrister-at-Law. 
London : Y. ^ R. Stevens, Sons, and Haynes. 1863. 
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The following judgment was delivered hj Chief-Justice Erie on 
the 16th of January, in the Court of ComnMm Pleas, in the case 
Kennedy v. Broun : — 

In this case the defendant obtained a rule to show cause why 
ih& verdict for the plaintiff should not be set aside, and either 
entered for the defendant if there was no evidence of a debt, 
or for a new trial if the verdict was against the evidence. The 
material facts upon the first question are, that in the course of 
the suit between Swinfen and Swinfen, the {daintiff, a barrister, 
became the advocate of the. present defendant, and during the con- 
tinuance of that litigation she made repeated requests to him for 
exertions as an advocate, and repeatedly promised to remuaerate 
him for the same, and after the end of the litigation she spoke of the 
amount of this remuneration ; and for the purposes <^ the present 
judgment, we assume that she admitted the amount of debt due for 
such remuneration to be 20,000^, and promised to pay it. These 
facts are no evidence to support the verdict, if the promise of the 
defendant did not constitute any obligation, and we are of opinion 
that it did not. We consider that a {^onaise by a client to pay money 
to a counsel for his advocacy, wh^her made before, or during, or 
after the litigation, has no binding effect ; and, furthermore, that the 
relation of counsel and client renders the parties mutually incapable 
of making any legal contract of hiring and service concerning advo- 
cacy in litigation. For authority in support of these proportions we 
place reliance on the fact that in all the records of our law, from the 
earliest Ume till now, there is no trace whatever either tiiat an 
advocate has ever maintained a suit against his client for his fees in 
litigation, or the client against an advocate for breach of a contract 
to advocate ; and as the number of precedents has been immense, the 
fiMTce <^ this negative £Eiet is proportionally great To tiiis we add 
the tradition and understanding of the profession, both as known to 
living memory, and as expressed in former times. Sir John Davies 
{Davis^s Rep. Pref,^ p. 23) declares that understanding at the begin- 
ning of the seventeenth century, when he says, ^ that the fees of 
professors of the law are not duties certain, growing due by contract 
for labour or service, but gifts ; not merceM, but [honarariumJ' Sir 
John Davies would have ample experience of the rules of the pro- 
fession from his eminence in the law, and his opinion is entitled to 
much weight. Lord Stowell, as appears in a work remarkable for 
learned research ( Wallace's Reporters, p. 27), speaks of him as a 
'' poet, a lawyer, and a statesman, and lughly distinguished in each 
of these characters.*' liord Hale declares the same understanding of 
the profession in the note to Co. Lit, 295a, saying, ^^ a counsellor 
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cannot bring any action (id est for his fees), for he is not compellable 
to be a counsellor. His fee is honorarium, and not a debt ;** and for 
this he cites Lord Nottingham's MSS. The same note contains the 
opinion of Mr. Butler to the same effect, saying that in England the 
fees of counsel are honorary in the strict acceptation of the word. 
Blackstone also (vol. iii. p. 28), declares the same understanding : — 
** A counsel can maintain no action for his fees, which are given not 
as locatio and conduction but as quiddam honorarium^ not as salary 
or hire, but as mere gratuity." As we know of no authorities that 
conflict with these, we only add the names of the Judges who have 
had occasion to declare an opinion to the same effect, and they are 
Lord Hardwicke, Lord Kenyon, Kindersley, V.C, Pigot, C.B., and 
Bayley and Best, J.J. These are authorities for holding that the 
counsel cannot contract for his hire in litigation. The same autho- 
rities we rely on to show that the client cannot contract for the ser- 
vice of the counsel in litigation. There is the same absence of any 
precedent for such an action, and the reason for the one incapacity 
is good for both. We proceed to the authorities on which the 
plaintiff relied. Instead of examining each citation separately, we 
think it more convenient to take them in classes, and to give the 
reason why each class appears to us to have no weight. The propo- 
sition is confined to incapacity for contracts concerning advocacy in 
litigation. This class of contracts is distinguished from other 
classes on account of the privileges and responsibility attached to 
such advocacy, and on this ground we consider the cases uncon- 
nected with such advocacy to be irrelevant Thus the barrister who 
contracted to serve as returning officer (** Egan v. Kensington Union," 
3 Q^ B., 324), and the barristers who contracted to serve as arbitra- 
tors, and the barristers who contracted either for an annnal sum by 
way of retainer or for an annuity pro consilio impetiso et impendendo, 
made contracts not concerning litigation, and therefore not within the 
incapacity here in question. It may be that a contract for a general 
retaining fee for a counsel may not bind at the present day, because 
it relates in substance to litigation, aYid so may be distinguished from 
annuities to a standing counsel who was required to guide by his 
advice in the management of property and general stairs. The 
change in the habits of Courts and the practice of the Bar since the 
last mentioned cases were decided has probably made the position of 
an advocate now as different from that of standing counsel then as 
the position of the clergy now differs from that which they held 
when private chaplains were hired to serve as chaplains and perform 
other work, and were prosecuted for breach of their contracts to 
serve under the statute of 23 Edward III., relating to labourers, in 
one of which prosecutions, against a parochial chaplain for breach of 
his contract to serve as seneschal and be parochial chaplain, the 
Court of Common Pleas thought that, as far as related to his duty as 
chaplain, he might be considered to be in the service of God, and 
therefore not within a statute expressed to relate to mowers and 
reapers and the like, but hesitated so to decide till they had consulted 
their brethren of the other bench, and had their sanction. But, be 
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that as it may, fees unconnected with litigation are irrelevant to our 
present judgment, and this distinction seems to be taken in ** Mengay 
V. Hammond " (Cro. Jac, 482), where the plaintiff sued for an 
annuity j9ro consilio. The defendant pleaded a refusal of the plaintiff 
to sign a bill in the Star Chamber, and the plea was held bad because 
a counsellor with such a }ee is not bound to put his hand to every 
bill, but only to give counsel. With respect to the dicta cited by 
Mr. Kennedy relating to the liability of counsel for their conduct as 
advocates, they are all considered and overruled in* the action of 
"Swinfen v. Lord Chelmsford" (5 Hurlst and Nor., 518). Some 
relate to retainers relating to purchases of land, or similar services, 
and so are not within the incapacity here in question, and although 
the dictum of Paston (C. J. 14, H. 6, fo. 18, p. 58), "that action lies 
against a serjeant who fails to attend in court," and a dictum by 
Stokes, counsel, to the same effect, relate to litigation, yet they are 
mere remarks in the course of an argument and not 'adjudications, 
and they were expressly overruled as before mentioned. Mr. Ken- 
nedy cited RasteVs Enty p. 2, as containing precedents for actions 
against an attorney or counsel, for not appearing in court according 
to his retainer ; but the book contains no entry against a counsel for 
that wrong. There are three entries in succession. The first is 
against an attorney, and is for that wrong. The second precedent is 
against a counsel who was retained to advise about the purchase of 
a manor, and betrayed his client's secrets and interest, and is not an 
entry which relates to litigation ; and the third is against a counsel, 
but it is for a penalty under a statute, for taking retainers on both 
sides as an ambidexter. The citation from Bastel, therefore, does 
not support the plaintiff's argument. A considerable part of Mr. 
Kennedy's learned research consisted of anecdotes of various classes 
relating to barristers, irrelevant to the point for adjudication, because 
irrelevant to capacity or incapacity for contracting for advocacy. 
Such are the anecdotes relating to the habits of barristers when they 
held communication with their clients personally before the rights 
and duties of attorneys and solicitors were ascertained, and the advo- 
cate did the work of each branch of the profession — habits which 
continued in Jersey until lately. (See Jersey case, 13 Moore's P. C, 
263.) Such also are those relating to alleged endeavours by barris- 
ters to obtain larger fees. Whether this has been done or not, and 
whether a communication in respect of the amount of the fees be made 
to the client by the clerk or the barrister, the nature of the fee is not 
altered, nor is the right to sue for it affected thereby. Such also are 
those relating to payment after instead of before the service is 
performed. In England the general usage is prepayment. On the 
continent, under the Eoman law and thfe modern French law, and^in 
some exceptional cases in England, the fee is paid after the ser- 
vice. But again, the nature of the fee is not altered by the time of 
payment. The anecdotes in each of these classes show that the 
payments are of gratuities and not of debts, and, so far as they are 
to be noticed for adjudication, tend to support the defendant's case. 
As to express contracts, certain dicta by Pigot, C.B., and by Pollock, 
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C.B., were cited for the purpose of proving tiiat a barrister liad 
capacity to mtkB bimself liable under a special contract with his 
client ccmceming adrocacy, though not by an implied contract. We 
think that the effect of those dicta has been misunderstood. A 
special contract differs from an implied contract only in the mode 
of proof If a brief marked with a fee for a given place of trial is 
left in silence, there would be some evidence of an implied contract 
to pay the fee were there no usage to the contrary, and no incapacity 
for such a contract If the same brief is left with an express con- 
tract to pay the fee there would be an express contract if there were 
no incapacity. Where the service of the barrister according to 
usage is for a gratuity, that usage would be presumed to continue 
unless there was an express contract rebutting that presumption^ 
and where there is no incapacity the presumption from usage is 
rebutted by an ex{»*e68 contract. Pollock, C.B., does not refer to 
any authorities, but the cases referred to by Pigot, C.B., show that 
this was his meaning, for he refers to the cases above mentioned, 
where barristers, eititier as returning officers or as arbitrators, 
sustained actions ios their fees. The incapacity depends on tbe 
subject matter oi the contract, not on the mode of proof. When the 
contract is proved its incidents are the same whatever was the kind 
of evidence adduced for proof. K there is incapacity, words and 
implication are idike nullities, and no contract can result ; but where 
there is no incapacity, and there are conflicting presumptions in 
respect of the eonseruus essential to create contract, there evidence 
of express words of clear meaning is decisive proof In this sense 
tiie observation of Wood, V.C. ("Attorney-General v. College of 
Riysicians," 1 Johnson and H., 561) must be understood, saying, 
^That a physician micht recover his fees if he makes a special 
contract." We know of no incapacity affecting a physician accord- 
ing to usage, the practice being for a fee, which is honorariumy not 
merees, and no action lies where the parties are presumed to have 
acted according to this usage ; but if the presumption is rebutted 
by evidence of an express contract, such contract binds, and a 
physician may sue and be sued thereon, as was held in '*Veitch 
V. EusseU," 6 Car. and M. 362. Mr. Kennedy argued that under 
the civil law an advocate could sue for his fees, and that Black- 
stone made a mistake in referring thereto to support a contrary 
opinion. In this it appears to us that the mistake is on the part 
of the plaintiff. Throughout the whole growth of the Civil Law, 
from the foundation of Rome to the Digest of Justinian^ not only 
was the advocate always under incapacity to make any contract 
for his remuneration, but also throughout a part of that time he 
was under prohibition from receiving any gain for his services; 
whether the name be domtmy or merces^ or honorarium^ is immaterial; 
the substance of the law was invariable, he never could contract 
for meroes, though during part of the time he might lawfully ac- 
cept a donum. In the beginning all agree that the patron received 
no money for advocacy; afterwards he took gifts to an excess, 
and was restrained in the year 550 A.U.C., by the ** Lex Oincia de 
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doms et muneribus ne quis ea ob causam orandam caperet!* If gifts 
were inrohibitedy a fortiori contracts for paTments would not be 
allowed. This probilution of all gifts for advocacy was further 
enlbreed bj Augustus in the year 732 ▲•u.a, commanding advocates 
to plead gratuitously, and for breach they were ordered to refund 
fourfold. This probibition against all gifts to advocates was re- 
laxed in a time of great debasement, when, according to the passage 
in Tacitus referred to by Bkckstone {Anal. lib. 11, c* 7), ^'Non 
quicquam publicae merds tam venale fuit quam advocatorem per- 
fidia." The Senate sought to enforce the Cincian law forbidding 
all gifts for protection against abuses on the part of advocates. 
Sidlius, an advocate of singular infamy, offered some of the argu- 
ments which have been urged in support of mercenary advocacy. 
The Emperor took an intermediate course, and hy a d!ecree fixed 
the maximum which an advocate might lawfully receive by 
way of gift at 80^ and made him liable to refund if he took 
more. The words of Tacitus are — ^' Claudius capiendis pecuniis 
modum statuit ad dena sestertia quern egressi repetundarum teneren- 
tur.'' The Senate made a further effort in the same direction, passing a 
law that every suitor before he took any step in the suit should swear 
that he had neither given nor contracted to give any money for advo- 
cacy. Pliny, in the passage referred to by Blackstone {Epist,, lib. 5, 21 ), 
writing of a new edict by a praetor to enforce practically some recent 
laws, says: — ^' Sub edicto erat senatus consultum, hoc omnes qui quid 
negotii haberent, priusquam agerent, jurare jubebantur nihil se ob 
advocati(»iem cuiquam dedisse promisscy cavisse. His enim verbis 
et mille praeterea et venire advocaticmes, et emi vetabantur. Peractis 
tamen negotiis permittebat pecuniam duntaxat decem millia dare." 
Although after this time gifts within the limited amount were law- 
ful^ still contracts with advocates during litigation are not shown to 
have been ever at any time sanctioned by tiie law of Rome. Mr. 
K^inedy referred to the DigeUy lib. 50, tit. 13, art. 10 and 12, to 
prove that an advocate could sue for his fee under the extraordinary 
cognizance of the preset, but we do not find that these articles prove 
his contention. Art. 10 seems to relate to a suit by a client against 
an advocate to make him refund so much of a fee already paid as 
exceeded the legitimate amount, and gives the principle for esti- 
mating what that amount should be : — ^ In honorariis advocatorum 
ita versari debet judex ut pro modo litis, pro advocati flEicundia, et 
fori consuetudine in quo acturus erat estimationem, adhibeat dum- 
modo licitum honorarium non egrediatur." The article concludes 
with a rescript applicable only to refunding part of a fee : — <^ £am 
duntaxat pecuniam quas modum legitimum egressa est repetere 
debet.'' Art. 12 relates to securities and bargains for fees, and gives 
the rule when a suit can be maintained thereon. The effect seems 
to be that a promise while the litigation is pending does not bind, 
but that a security given after the cause is at an end may be enforced 
if the sum secured, together with the sums paid, does not exceed the 
legitimate amount. We have now considered as much of the autho- 
rities referred to as seems to us to be relevant^ and in our jud^ent 
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thej support the propositions on which the defendant relies — viz., 
that the relation of counsel and client in litigation creates an inca- 
pacity to contract for hiring and service as an adyocate. If the 
authorities were doubtful, and it was necessary to resort to principle^ 
this same proposition appears to us to be founded on good reasons. 
The facts of the present case forcibly show some of the evils which 
would attend both on the advocate and the client if the hiring of 
counsel was made binding. In this case the advocate by disclosing 
words of intimate confidence which passed in moments of helpless 
anxiety has raised the phantom of a contract for a sum of monstrous 
amount, and of this we hope we may say that there is no one in 
the profession of the plaintiff who would be willing to accept from 
him this verdict of 20,000/. as a gift. In the present case, too, if the 
client compares the competence and peace secured for her by her 
former advocate with the perils and the miseries of wearisome liti- 
gation derived from her later advocate, the contrast may suggest to 
her that gratuity is preferable to contract as a mode of remunerating 
advocates. But it is not merely on such considerations as these that 
this law is based. The incapacity of the advocate in litigation to 
make a contract of hiring affects the integrity and dignity of advo- 
cates, and so is in dose relation with the highest of human interests 
— ^namely, the administration of justice. We are aware that in the 
class of advocates, as in every other numerous class, there will be 
bad men taking the wages of evil, and therewith also, for the most 
part, the early blight that awaits upon the servants of evil. We are 
aware, also, that there will be many men of ordinary powers per- 
forming ordinary duties without praise or blame ; but the advocate 
entitled to permanent success must unite high powers of intellect 
with high principles of duty; his faculties and acquirements are 
tested by a ceaseless competition proportioned to the prizes to be 
gained — ^that is, wealth, and power, and honour without, and active 
exercise for the best gifts of mind within. He is trusted with inte- 
rests, and privileges, and powers almost to an unlimited degree. 
His client must trust to him at times for fortune, and character, and 
life. The law trusts him with a privilege in respect of liberty of 
speech, which is in practice bounded only by his own sense of duty ; 
and he may have to speak upon subjects concerning the deepest inte- 
rests of social life, and the innermost feelings of the human soul. The 
law also trusts him with a power of insisting on answers to the most 
painful questioning ; and this power, again, is in practice only con- 
trolled by his own view of the interests of truth. It is of the last 
importance that the sense of duty should be in active energy propor- 
tioned to the magnitude of these interests. If the law is that the 
advocate is incapable of contracting for hire to serve, when he has 
undertaken an advocacy, his words and acts ought to be guided by a 
sense of duty — that is to say, duty to his cHenf, binding him to 
exert every faculty and privilege and power, in order that he may 
maintain that client's right, together with duty to the Court and 
himself, binding him to guard against abuse of the powers and 
privileges entrusted to him by a constant recourse to his own sense of 
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right. If an advocate with these qualities stands by the client in 
time of his utmost need, regardless alike of popular clamour and 
powerful interest, speaking with the boldness which a sense of duty 
can alone recommend, we say the service of such an advocate is 
beyond all price to the client, and such men are the guarantees to 
communities for the maintenance of their dearest fights, and the 
words of such men carry a wholesome spirit to all who are influenced 
by them. Such is the system of advocacy intended by the law, 
requiring the remuneration to be by gratuity ; but if the law allowed 
the advocate to make a contract of hiring and service, it may be 
that his mind would be lowered, and that his performance would be 
guided by the words of his contract, rather than by.' principles of 
duty ; that words sold and delivered according to contract, for the 
purpose of earning hire would fail of creating sympathy and per- 
suasion in proportion as they were suggestive of eflrontery and 
selfishness, and that the standard of duty throughout the whole class 
of advocates might be degraded. It may also well be that, if con- 
tracts for hire could be made by advocates, an interest in litigation 
might be created, contrary to the policy of the law against mainten- 
ance, and the rights of attorneys might be materially sacrificed, and 
their duties be imperfectly performed by unscrupulous advocates; 
and these evils, and others that may be suggested, would be unre- 
deemed by a single benefit that we can perceive. The subject has 
been often and ably discussed, so that we have already said more than 
sufficient. We would only add that in the growth of the English 
law the advocates have been important agents in establishing liberty 
of thought and speech and action, which has resulted from the 
contests in Courts where such liberty has been contended for. The 
English advocates in our historical trials are entitled to be gratefully 
remembered, and it must not be forgotten that their minds were 
trained in the practice of advocacy without any contract. So also 
the Roman jurists are entitled to be gratefully remembered, because 
their intuitive sense of right showed to them where right was in the 
conflicts of interest perpetually arising, as the relations of man to 
man multiplied ; and their words have helped to guide succeeding 
generations in their search for right, when similar conflicts arose. 
And it must not be forgotten that throughout the Roman system it 
was held that an advocate and a Professor of Law would be degraded 
by a contract of hiring, and that his reward was to be gratuitous. 
Mr. Kennedy has cited the Digest, lib. 50, tit. 13, arts. 10 and 12, on 
which we have remarked above. The title relates to the limits of 
the extraordinaria cognitio of the preses ; and it may not be super- 
fluous to add art. 5, expressly excluding therefrom suits by the class 
of Professors of Law, for a reason applicable to all advocates. On 
principle, then, as well as on authority, we think that there is good 
reason for holding that the relation of advocate and client in litiga- 
tion creates the incapacity to make a contract of hiring as an advocate. 
It follows that the requests and promises of the defendant and the 
services of the plaintiff created neither an obligation nor an in- 
ception of obligation, nor any inchoate right whatever, capable of 
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being completed and made into a contract by any subsequent pro- 
mise. By reason of that incapacity the present case is distinguished 
from "Lampleigh V. Brathwaite" and the cases following thereon. 
In all of them the defendant was assumed to have received from the 
plaintiff such a valuable consideration as would have made a valid 
contract, if a promise had been made before the consideration had 
passed. Here the defendant received nothing from the plaintiff 
which was capable of forming a consideration to support a promise, 
at whatever time such promise may have been made. In *^ Lamp- 
leigh V. Brathwaite" it was assumed that the journeys which the 
plaintiff performed at the request of the defendant, and the other 
services he rendered, would have been sufficient to make any promise 
binding if it had been connected therewith in one contract. The 
peculiarity of the decision lies in connecting a subsequent promise 
with a prior consideration after it had been executed. Probably, at 
the present day, such service on such request would have raised a 
promise by im|dication to pay what it was worth, and the subsequent 
promise of a som certain would have been evidence for the jury to 
fix the Amount. On the same principle, the cases cited in sequel to 
'^ Lampleigh v. Brathwaite" were also distinguished. In each of 
these cases the defendant had, by the permission of the plaintiff, 
received value belonging to the plaintiff which was sufficient to sup- 
port any promise. As to one class, the original promise was excluded 
by the Statute of Frauds ; but a subsequent promise was held to be 
evidence to support an action on an account stated ('^Pinchon v. 
Chilcot," 3 Car. and P., « Sego v. Dean," 4 Bing, 459, « Cocking v. 
Ward," 1 C.B., 858). As to another class, a claim in equity to 
money was converted into a cause of action at law by an express 
promise to pay it to the plaintiff ('VEoper v. Holland," 3 Ad. and H. 
99, " Topham v. Morecraft," 8 Ad. and K 972, "More v. Hill," 2 
Peak, 10). For these reasons we think that the plaintiff's case is 
not within the principle of " Lampleigh v. Brathwaite," and we do 
not consider it to be our duty to extend the application of that prin- 
ciple. With respect to the claim for compensation for leaving Bir- 
mingham and coming to London, and for services in issuing publica- 
tions for the purpose of creating a prepossession in favour of the 
defendant, there are several answers, of which two will suffice. The 
first is that these services were ancillary to the service as an advo- 
cate, and if the principal service could not be the subject of a contract, 
neither could any service which was merely accessory thereto and of 
no value without the principal. The second is, that the account is 
stated of the total of the claims, and if any one of the claims of unde- 
fined amount is to be omitted the statement of the account is dis- 
proved, and the action founded on such statement of account fails. 
We have now gone through the whole of the case, ai;^ we come to 
the conclusion that the plaintiff has not established a cause of action. 
It follows that the rule must be made absolute to enter the verdict 
for the defendant. If the judgment on this part of the rule should 
be reversed in a Court of Error, it will then be our duty to dispose 
of the remaining part relating to a new trial ; and, following the 
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prewdent in "Betts v. Menzies" (28 L, J., Q. B., 370), we order 
the part of the rule rdating thereto to be suspended until further 
order. 

Mr. ex- Justice Crampton died^ on /die 29th December, of bron- 
chitis, at his residence, near Enniskerry, in the 8lfit yesr of his age. 
He was called to the Irish bar in 1810, and was subsequently pro- 
fessor of law in Trinity College, Dublin. In 1830, Mr. Crampton 
was appointed Solicitor-Gteneral for Ireland; and in 1832 was ap- 
pointed a judge in the Court of Queen's Bench, from which office he 
retired on a pension in 1858. 

The BenchCTS of Gray-s-imi have resolved that the arms of Mr. 
Napier, ex-Lord Chancellor of Ireland, shall be placed in a compart- 
ment of one of the windows of their hall. The right hon. gentle- 
man has acknowledged the compliment in a letter to the treasurer, of 
which the following is a copy : — 

" 4, Merrion Square, S. 
"Dear Mr. Treasurer, — ^I have ^ ^return my cordial thanks to the 
benchers of Gray's-inn for the honour which they have conferred 
upon me by the resolution, a copy of which you have now forwarded. 
My early connection with your ancient inn has been agreeably 
revived by the genuine hospitality with which, in common with the 
Attorney-General for Ireland (Mr. Whiteside), end other distin- 
guished members of the Irish bar, who had been -admitted to Gray's- 
inn, I have been greeted in the hall by the masters of the bench in 
recent years. To be had in memory within the venerable walls 
where the illustrious Bacon found an early home and a -retirement 
at the last for his chastened spirit, where eo many of the greatest 
lights and ornaments of our profession have been admitted and held 
in honour-^st{(tesmen, senators, <and judges — men who have' guided 
the councils, moulded the laws, and administered the justice of this 
free and happy realm, to be associated with such companions in 
arms, "the noble living and the noble dead,'' is a distinction of 
which any man might be justly proud. To me, as an Irishman, it is 
doubly .gratifying. It assures me of a professional regard as mutual 
and as kindly as our private friendship, and it harmonizes with the 
desire now cherished by us all to assimilate the judicial systems of 
the two countries as the best security for the pure administration of 
justice in both. It may encourage the student as he treads the path 
which leads to preferment and honour, when he finds the way is 
open alike to Irish as to English competition. The Irish bar is 
honourably connected with Gray's-inn, which can boast of judges of 
the superior courts and law officers of the Crown in Ireland among 
its distinguished members. I trust that this happy and auspicious 
connection may not only be perpetuated, but extended. Among the 
benchers of Gray's-inn there are companions of my Parliamentary 
life, and friends whom I have long esteemed and valued ; and I know 
not any honour which could be more grateful than this which th^ 
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have so generously conferred and jou have so suitably commu- 
nicated. — I bare the honour to be, dear Mr. Treasurer, 

** Your faithful and obliged, 

"Joseph Napier. 

" To A. J. Stephens, Esq., aC, LL.D., 
" Treamirer of GT&ys-um." 

The Yelverton Marriage Case came to a conclusion on the 1 9th 
December, on which day judgment was given in the First Division 
of the Court of Session in favour of the pursuer, Mrs. Yelverton, 
reversing, by a majority of the judges, the decision given by Lord 
Ardmillan in July last. Lord Curriehill and Lord Deas were of opi- 
nion that the pursuer had proved a marriage, according to Scotch 
law, by interchange of consent, and by promise followed by inter- 
course. The Lord President differed, holding that the evidence 
adduced by the pursuer had not been sufficient to estabUsh either 
point. 
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Tbe Queen has been pleased to appoint the Right Hon. Earl 
Grey; the Right Hon. Lord Naas; the Right Hon. Lord Cran- 
worth ; the Right Hon. Lord Chelmsford ; the Right Hon. Sir John 
Somerset Pakington, Bart., G.C.B.; the Right Hon. Spencer 
Horatio Walpole ; the Right Hon. Joseph Warner Henley ; the 
Right Hon. Edward Pleydell Bouverie ; the Right Hon. Sir 
Alexander James Edmund Cockburn, Bart, Chief Justice of the 
Court of Queen's Bench ; Horatio Waddington, Esq. ; Russell 
Gurney, Esq., Recorder of the City of London ; Charles Owen 
O'Conor, Esq. (commonly called the O'Conor Don); and Hugh 
Culling Eardley Childers, Esq. ; to be her Majesty's Commissioners 
to inquire into the operation of the Acts relating to transportation 
and penal servitude, and into the manner in which sentences of 
transportation and of penal servitude have been and are carried 
into effect, under the provisions of the said Acts, or any of them. 

Mr. J. G. Teed, Q.C., has been appointed Judge of the Lincoln- 
shire County Courts (circuit 17), in the room of the late Mr. J. G. 
Stapylton Smith, deceased. 

Sir J. E. Eardley Wilmot, Judge of the Bristol County Court, 
has been appointed Judge of the Marylebone Court, vacant by the 
death of Mr. J. C. Adolphus. Mr. Willis, Judge of the Northum- 
berland County Courts, has succeeded Sir J. Eardley Wilmot ; and 
Mr. W. Blanchard, of the Northern Circuit, has been appointed 
Judge of the County Court of Northumberland. 

Mr. Francis Edward Guise, of the Oxford Circuit, has been 
appointed Recorder of Hereford, in the room of Mr. Serjeant 
Pigott, resigned. 
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The Bight Hon. Spencer Walpole, M.P., has been appointed an 
Ecclesiastical Commissioner, in the room of Mr. Deedes, deceased. 

Mr. G. Wingrove Cooke has been appointed to the Copyhold 
and Enclosure Commission Board, in the room of the late Mr. 
Mules. 

Mr. J. Osboume, Mr. J. R. Kenyon, Mr. T. Southgate, and Mr. 
A. Hobhouse, Members of the Equity Bar, and Mr. J. St. George 
Burke, of the Parliamentary Bar, have been appointed Queen's 
Counsel. 

At a Pension of the Hon. Society of Gray's Inn, Mr. Thomas 
Southgate, Q.C., took his seat as a Bencher of the Society. 

Mr. Edward Lloyd, Barrister-at-Law, has been appointed Secre- 
tary to the Royal Commission for Inquiry into the Patent Laws ; 
and Mr. T. F. Kent, of the Equity Bar, Secretary to the Commission 
of Inquiry into Convict Discipline. 

Mr. C. F. Trower, gentleman of the Chamber to the Lord Chan- 
cellor, has been appointed Secretary of Presentations, in the place 
of JliLr. P. H. Pepys, appointed principal Secretary to the Lord 
Chancellor. 

Mr. Holdship has been appointed Registrar to the Court of Chan- 
cery, in the place of Mr. F. Metcalfe, deceased ; and Mr. W. Pugh 
has been appointed Clerk in the Registrar's Office, in the room of 
Mr. Holdship. 

Mr. W. R. Drake, of the firm of Bircham, Dalrymple, and Drake, 
has been appointed Treasurer of the Lancashire County Courts, 
vacant by the death of Mr. Hugh Hulton. 

Mr. Robert Holsby, of York, Solicitor, has been appointed Clerk 
of Arraigns of the Northern Circuit, vacant by the death of Mr. 
W. T. Pritchard. 

The Master of the Rolls has appointed E. S. Bailey, J. H. Bolton, 
W. S. Cookson, C. K. Freshfield, F. H. Janson, Henry Lake, 
Edward Lawrence, Joseph Maynard, Parke Nelson, F. J. NichoU, 
William Stephens, and William Williams, Esquires, Solicitors, to be 
Examiners for the current year, to examine candidates for admission 
to practice as Solicitors of the Court of Chancery. And the same 
gentlemen, with the addition of Ralph Barnes, John Clayton, 
William Murray, and Edward Leigh Pemberton, Esquires, Attorneys, 
have been by the Common Law rule appointed to examine all can- 
didates for admission as Attorneys for the same period. 

Mr. Johann Fried Christoph Muncke, Ph. D., and Mr. Christopher 
Knight Watson, M. A., have been appointed special examiners for the 
intermediate examinations of Articled Clerks in the present year. 

Mr. W. H. Ashurst has been appointed Solicitor to the Post-Office, 
in the room of the late Mr. Peacock, deceased. 

Mr. Thomas James Nelson has been elected City Solicitor. Mr. 
Mackrell, the senior Under- Sheriff for London and Middlesex, ap- 
pointed Solicitor to the Irish Society ; and Mr. A. J. Baylis, Solicitor 
to the City Commissioners of Sewers, each in the room of the late 
Mr. Charles Pearson. 

ScoTLAND.«^The Solicitor-General, Mr. Edward Francis Maitland, 
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has bean appointed to the vacant seat on the Bench, in snceeMion to 
Lord Itotj, and Mr. George Toeing has been appointed Solicitor- 
GeneraL Mr. A. B. Clark, Sheriff of Invemesa-^nre, has succeeded 
Mr. Young as Sheriff of Haddington and Berwick. Mr. W. Ivory 
has been appointed Sheriff of Inverness-shire, and Mr. A. B. Inland 
Sheriff of Kincaordineshire, vacant by the death of Mr* ]Sk)i^omerie 
B^. 

lBB£JLMD.-^Mr. Edward Parkyns Levinge, of the Home Circuit, 
has been appointed a Judge in the High Court of Fort William, 
'Bengal, and Mr.- Biohard (yReilly has been appointed Assistant 
Crown Counsel for the County of Meath, vacant by the promotion 
of Mr. Levinge. 

Mr. Joshua Clarke, Q.C., has been appointed Chairman of the 
Quarter Sessions of Cowan, vacant by the death of Mr. P. 2i£ 
Murphy, Q.C. 

]^. Lionel E. Fleming has been i^^pointed Crown Solidtor for 
the County of Longford. Mr. John Francis Teeling, Solicitor, 
has been appointed Assistant-Begistrar to the ^ Court of Bank- 
ruptcy, vacant by the death of Mr. Thomas Battley. 

Mr. Bobert F. Franks has been appointed Secretary to the 
Ecdesiasticalj Commissioners, in the room of the latte Mr. Thomas 
Burke. 

The Benchers of King's Inn have elected Mr. Joseph M. Lambarte, 
Barrister-at-Law, to the office of Librarian. Mn James Henry 
Monahan, Barrister-at-Law, has been appointed Purse-bearer to the 
Lord Chancellor, in the room of Mr. David Pigott, lately ap- 
pointed Assistant Barrister for the County of Louth. 

Africa. — Mr. George Frere has been appointed Judge, Mr. E. 
L. Layard, Arbitrator, and Mr. W. T. Smith, Secretary or Registrar 
of the mixed Court, established at the Cape of Gt>od Hope for the 
suppression of the Slave Trade ; and Mr. George Skelton, Judge, 
and Mr. W. Smith, Secretary or Registrar of a similar Court at 
Sierra Leone, under the Treaty of April last, between Great Britain 
and the United States. 

Mr. Charles Milk has been appointed Sheriff of the TerritorieB 
of British Kafiraria. 

Ceylon. — ^Mr. Henry Byerley Thomson has been appointed Puisne 
Judge of the Supreme Court ; and Mr. R. F. Moi^an has been ap- 
pointed Her Majesty's Advocate. 

India. — ^Baboo Sumbhoo Nath Pundit, of the Calcutta Bar, has 
been appointed Judge of the High Court of Calcutta. 

Mr. Henry Newton, of the Bombay Civil Service, has been 
appointed Judge of the High Court of Bombay^ 

Lagos. — Mr. R. W. Gifford Watson has been appointed Chief 
Magistrate of the Settlement. 

Maubteius. — Mr. Robert Temple has been appointed Master of 
the Supreme Court of the Island ; and Mr. G. Barthelemy Colin 
has been appointed Puisne Judge. 

Queensland. — Mr. James Cockle, of the Midland Circuit, has 
been appointed Chief Justice of the Colony. 
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CALLS TO THE BAR. 

[Mchaelmas Term^ 1862. 

fiwER Temple.— David Knox Mair, Esq., M. A. ; Thomas James 
Richard Hilton, Esq., B.A. ; Alexander Oliver, Esq., B.A. ; Jean 
Pierre Georges Aubin, Esq. ; Robert Watson, Esq. ; Robert William 
Gary Reeves, Esq., LL.B. ; Philip Albert Myburgfa, Esq., B.A. ; 
Hubert Sejrmour Leeson, Esq.; the Honourable Edward Nugent 
Leeson, B.A. ; Henry Davidson, Esq., M.A. ; John Edward Meek, 
Esq., B.A. ; Charles Edward Fox, Esq., B.A. ; John Edward Barker, 
Esq., M.A.; Alfred Jobling, Esq.; Robert French Sheriff, Esq.; 
Richard Lambert, Esq.; Brian Wilkes Wand, Esq., B.A; and 
Florence Crauford Grove, Esq. 

Gray's Inn, — Berkeley William Ejng, Esq.; Henry Danby 
Seymour, Esq., B.A., M.P. 

Lincoln's Inn.— Edward Gilbert Herbert, Esq., LL.B. (holder 
of the Studentship) ; Thomas George Fardell, Esq., B. A. ; 
George Moody, Esq., M.A. ; John Ross Coulthart^ Esq. ; John 
Booth, Esq., M.A. ; Edward Howorth Allen, Esq., B.A. ; John 
Knill Jope Hichens, Esq.. M.A. ; Thomas Tindal Methold, Esq., 
B.A. ; Edward John Foster, Esq., B.A. ; Marshall Hall, Esq. ; 
Horace Waddington, Esq., M^A. ; George Isaac Foster Cooke, Esq., 
B.A. ; Clifford Evans Fowler Nash, Esq., B.A. ; Wdter Morshead, 
Esq., B.C.L. and M.A. ; Kenyon Charles Shirecliffe Parker, Esq. ; 
Henry Burrell, Esq., B.A. ; Woodyer Merricks Buckton, Esq. ; 
Lewis Pugh Evans, Esq., M. A. ; James Stirling, Esq., B.A. ; and 
Thomas Lloyd Murray Browne, Esq., B.A. 

Middle Temple. — ;R. Tarr»it Harrison, Esq.; Charles Philip 
Cooper, Esq. ; Edmund Russell Roberts, Esq. ; I)aniel Logan, Esq^ ; 
and Charles Lightfoot^ Esq. 

Hilary Term, 1863. 

Lincoln's Inn. — ^Isambard Brunei, Esq., M.A. ; Reginald Card- 
well, Esq., M.A. ; James Henry Ramsay, Esq., M.A.; Thomas 
Godfrey Faussett, Esq., M.A. ; Frederick Whitting, Esq., M.A. ; 
Thomas Erskine Holland, Esq., M.A. ; Joseph Henry Warner, Esq., 
B.A. ; James Weston, Esq. ; Edward Montague Earle Welby, Esq., 
B.A. ; Marwood Tucker, Esq., M. A. ; John Cutler, Esq., B. A. ; 
Edmund Henry Wodehouse, Esq., M.A. ; Henry Montagu Doughty, 
Esq.; Chsffles Perring, Esq., B.A. ; Frederick Augustus Burgett, 
Esq., B.A. ; John Henry Brougham Vivian, Esq. ; Francis Nether- 
sole Cates, Esq.; Decimus Sturges, Esq., B.A., LL.B.; Charles 
Henry Stewart, Esq. ; and Muter Ooomarasamy, Esq. 

Middle Temple. — William Tayler, Esq. ; John Hill G^ugh, Esq. 
(holder of Certificate of Honour, first class) ; William Robertson, 
Esq. ; William Thomas Makins, Esq., B. A. ; Henry Graham Lawson, 
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M.A., Esq. ; Meming Smjthe, Esq. ; and John Lejboume Goddard^ 
B.A., LL.B., Esq. 

Inneb Temple. — ^William Grantham, Esq. (holder of the Student- 
ship awarded this present Hilary Term) ; William Arundell Teo, 
Esq.« B.A.; James Marsham Moorsom, Esq., B.A. ; Albert Venn 
Dicej, Esq., M.A. ; Bruce Campbell, Esq. ; Alexander Mortimer, 
Esq., B.A. ; Erlysman Pinckney, Esq., B.A. ; James Thomas Foard, 
Esq. ; Henry Mason Bompas, Esq., M.A., LL.B. ; Frederic Thomaa 
Dorell Ledgard, Esq., B. A. ; Ralph Forster, Esq., M. A. ; and 
Robert Barclay Chapman, Esq. 



EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

Michaelmas Temiy 1862. 

At the examination of candidates for admission on the roll of 
attorneys and solicitors of the superior courts, the examiners recom- 
mended the following gentlemen, under the age of twenty-six, as 
being entitled to honorary distinction : — 

Frank William Stone, aged 21 ; Samuel Stephenson Booth, aged 
22 ; Stephen Brown Dixon, jun., aged 23 ; Daniel Birt, aged 24. 

The Council of the Society have accordingly awarded the follow- 
ing prizes of books : — 

To Mr. Stone, the prize of the Honourable Society of Clifford's- 
inn ; to Mr. Booth, the prize of the Honourable Society of Clement's- 
inn ; to Mr. Dixon and Mr. Bird, each one of the prizes of the Incor- 
porated Law Society. 

The examiners also certified that the following candidates passed 
examinations which entitle them to commendation : — 

Francis George Gorton, aged 21 ; Mr. Tuffnell Samuel Cedric 
Houghton, aged 21 ; Owen Low, aged 24 ; Thomas Porter Lyon, 
aged 21 ; Henry Thomas, aged 23. 

The Council accordingly awarded the certificates of merit 

The examiners have further announced to the following candidates 
that their answers to the questions at the examination were highly 
satisfactory, and would have entitled them to prizes or certificates of 
merit if they had been under the age of 26 : — 

Alfred Curtis, aged 33 ; Joseph Gratian Jackson, aged 35. 

The number of candidates examined in this Term was 98 ; of these 
74 were passed, and 24 postponed. 

At the public examination of the students of the Inns of Court, 
held at Lincoln's Inn Hall, on the 30th and 31st of- October, and the 
1st of November, 1862, the Council of Legal Education awarded to 
Edward Gilbert Herbert, Esq., a studentship of fifty guineas per 
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annum, to continue for a period of three years; and to John H. 
Grough, Esq., a certificate of honour of the first class; and to 
Mordaunt Pemberton, Esq., Alexander J. Robertson, Esq., George 
Miller, Esq., Robert French Sheriff, Esq., James Mew, Esq., Edmund 
Turnoe, Esq.HflTames P. Wyatt, Esq., Robert William Cary Reeves, 
Esq., Robert Watson, Esq., and William Henry Alexander, Esq., 
certificates that they have satisfactorily passed a public examination. 
And at the examination held on the 8th, 9th, and 10th November, 
the Council awarded to Mr. William Grantham, student of the Inner 
Temple, a studentship of fifty guineas per annum, to continue for a 
period of three years ; and to Mr. Arthur M. Channell, student of 
the Inner Temple, Mr. James Marshall Moorsom, student of the 
Inner Temple, Mr. Bruce Campbell, student of the Inner Temple, 
and Mr. Frederick Whitting, student of Lincoln's Inn, certificates 
that they have satisfactorily passed a public examination. 
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4th. Henbt Gilbert, Esq., Solicitor, aged ^Q, 
21st. Hume, James, Esq., Senior Magistrate of Calcutta. 
30th. Masfeit^ Hobaor, Esq., Barrister, aged 36. 

October. 
29th. Green, Thomas, Esq., Barrister, aged 26. 
31st. Field, G. Y., Esq., Solicitor. 

November, 
2nd. Brown, Charles W., Esq., Solicitor, aged 31. 
7th. MuRPHT, R. M., Esq., Q.C. 
7th. Lediard, Thomas, Esq., Solicitor. 

12th. Falkner, Francis, Esq., Solicitor. 

15tb. Whatelet, William, Esq., Q.C., aged 68. 

17th. Kendall, John, Esq., Solicitor, aged 6^. 

19th. Manson, W. Pitt, Esq., Barrister, aged 34. 

20th. Bell, W. Anthony, Esq., Stipendiary Magistrate of Jamaica. 

22nd. BucKTON, James, Esq., Solicitor, aged 69. 

23rd. Coles, H. Beaumont, Esq., M.P., Barrister. 

23rd. Llotd, F. W., Esq., Barrister. 

25th. Latour, Edward de, Esq., late Officiating Judge in the High 
Court of Calcutta. 

27th. Withers, F. R., Esq., Solicitor. 

27th. VizER, William, Esq., Solicitor, aged 56, 

27th. Gray, William, Esq., Solicitor, aged 60. 

28th. Buck, Anthony, Esq., Solicitor, aged 65. 

30th. Bucking, Alfred, Esq., Solicitor. 

December. 
4th. Basham, George, Esq., Solicitor. 

4th. Mules, Henry C, Esq., Copyhold, Enclosure, and Tithe 
Commissioner, aged 46. 
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6th. Waterworth, T. W., Esq., Solicitor, aged 24. 

9tli. Pierce, F. R., Esq., Barrister, aged 34. 

9tli. THOMPSiwr, Frederick, Esq., Barrister. 
16th. Bray, Joseph, Esq., Solicitor, aged 64. 
19th. Nicholson, Stewart F., Esq., Solicitor. 
21st. Fox, Charles J., Esq., Solicitor, aged 38. 
21st. Kekewich, George, Esq., late Judge at the Cape of Good 

Hope, aged 84, 
24th. Adolphus, J. Letcbster, Esq., County Court Judge. 
29th. Allnutt, E. G. Stevens, Esq., Barrister, aged 47. 

January. 

2nd. Sums, James, Esq., late Puisne Judge of Newfoundland, 
aged 83. 

5th. Dance, Charles, Esq., R^strar of Ae late Ihsolrent Debtors' 
Court, aged 69. 

8th. Huntley, R. F., Esq., Barrister. 
12th. Rymer, W. H, Esq., Solicitor, aged 54. 
13th. Taylor, Henry, Esq., Barrister, aged 43. 
14th. St. George, T. B., Esq., Barrister, aged 81. 
15th. Babington, "V^. St. Leger, Esq., LL.D., Barrister. 
16th. Rogers, G. J., Esq., Solicitor. 
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Acts-— Vnhlic General Acts 25th & 26tli Vict., 1862 ; intended 
as a Supplement to the Commercial and Greneral Lawyer. 8vo., 
45. 6d. sewed. 

Archhold — New Law of Bankruptcy, with the General Orders of 
the Bankruptcy Court and County Courts ; and a Supplement, com- 
prising the Decided Cases on the Subject, to September, 1862. By 
J. F. Archbold, Esq., Barrister. Second Edition, 12mo., 18*. cloth. 

Aimndell — ^A Practical Treatise on the Law relating to Mines 
and Mining Companies. By J. W. Arundell, Solicitor. Post 8vo., 
45. cloth* 

Bullen and Leake — ^Precedents of Pleading in Personal Actions 
in the Superior Courts of Common Law ; with Notes and Appendix. 
By E. Bullen and S. M. Leake, Esqrs., Barristers. Second Edition. 
Post 8vo., 26*. cloth. 

Cox — ^Law and Practice of Joint Stock Companies and other 
Associations, as regulated by the Companies' Act, 1862. By E. W. 
Cox, Esq., Barrister. Fifth Edition. 12mo., 12*. 6d. cloth. 

Greenhow — The Shipping Law Manual; a concise Treatise on 
the Law governing the Interests of Shipowners, Merchants, &€., 
with Forms and Precedents, By W. T. Greenhow, Esq., Barrister. 
8vo., 205. cloth. 

Halliday — ^A Digest of the Examination Questions in Common 
Law, Conveyancing, and Equity. By R. Halliday, Solicitor. Third 
Edition. 8vo., 155. cloth. 

Lindley — A Treatise on the Law of Partnership, including its 
application to Joint Stock and other Companies ; with a Supple- 
ment. By N. Lindley, Esq., Barrister. 2 vols, royal 8vo., £3 35. 
cloth. 

Lindley — Supplement to the above, separately. Royal 8vo., I65. 
cloth. 

Lumley — The Union Assessment Committee Act, 1862, with 
Introduction, Notes, and an Appendix, containing the Circular 
Letter of the Poor Law Board upon the Act. By W. G. Lumley, 
Esq., Barrister. Fourth Edition. 12mo., 35. 6d, cloth. 

Mackenzie — Studies in Roman Law, with comparative Views of 
the Laws of France, England, and Scotland. By Lord Mackenzie. 
8vo., 125. cloth. 

Maclachlan — A Treatise on the Law of Merchant Shipping, with 
a Supplement, containing the Merchant Shipping Act Amendment 
Act, 1862. By D. Maclachlan, Esq., Barrister.. Royal 8vo., 365. 
cloth . 

Maclachlan — Supplement to the above, separately. Royal 8vo. 
5s, cloth. 
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O'Dowd — The Merchant Shipping Amendment Act, 1862; with 
an Introductory Analysis ; an Appendix containing the Statute and 
incorporated Provisions of antecedent Acts ; a Digest of Cases of 
Salvage and Collision, with reference to the newly-extended Juris- 
diction; Practical Forms and a copious Index. By J. O'Dowd, 
Esq., Barrister and Assistant Solicitor for the Merchant Shipping 
Department of Her Majesty's Customs. 12mo., 75. 6c?. cloth. 

Paterson — The Practical Statutes of the Sesiion 1862; with 
Introduction, Notes, &c. By W. Paterson, Esq., Barrister. 12mo., 
125; 6c;.'cloth. 

Petersdorf—A Concise, Practical Abridgment of the Common and 
Statute Law. By Mr. Sergeant Petersdorf, assisted by C. W. Wood 
and W. Marshall, Esqrs., Barristers. Second Edition. Vol. 4, royal 
8vo., 305. cloth. 

Pratt — The Law of Highways; with Introduction, Notes, &c. 
By W. Tidd Pratt, Esq., Barrister. Ninth Edition. 12mo., 6s. 
\cloth. 

Rawlinson — Municipal Corporation Acts. Fourth Edition. 
Edited by W. N. Welsby, Esq., Barrister. Post 8vo., 225. cloth. 

Smith — Elementary View of the Proceedings in an Action at 
Law. Eighth Edition. By S. Prentice, Esq., Barrister, 12mo., 
125. cloth. 

Statutes — The Statutes of the United Kingdom of Great Britain 
and Ireland ; with Notes and References, &c. By G. K. Rickards, 
Esq., Barrister. , Vol. 25, Part 2, 25th & 26th Vict., 1862. 4to., 
Z5s,y boards. 

Statutes — ^The Statutes of the United Kingdom of Great Britain 
and Ireland, 25 & 26 Vict., 1862 ; with Tables showing the effect 
of the Year's legislation, and a copious Index. By G. K. Rickards, 
Esq., Barrister. 8vo., 21 5. boards. 

Stephen — New Commentaries on the Laws of England, partly 
founded on Blackstone. By Henry John Stephen, Serjeant-at-Law. 
The Fifth Edition, prepared for the press, with the co-operation of 
the learned Author, by James Stephen, LL.D., Barrister. 4 vols. 
8vo., 845. cloth. 

St. Leonards — ^A Concise and Practical Treatise of the Law of 
Vendors and Purchasers. By Lord St. Leonards, Fourteenth 
Edition. Royal 8vo., 385. cloth. 

Thring — The Law and Practice of Joint Stock Companies ; 
including the Statutes with Notes, and the Forms required in 
Making, Administering, and Winding-up a Company. By H. 
Thring, Esq., Barrister. 2 vols. 12mo., I85. cloth. 

Thring — The Companies' Act, 1862 ; with Introduction, Notes, 
and Forms. By H. Thring, Esq., Barrister. {Forming Vol. 2 of 
the above Work.) 12mo., 75. 6^. cloth. 

Vool — ^An Essay on Waste, Nuisance, and Trespass ; chiefly with 
reference to remedies in Equity, treating of the Law of Timber, 
Mines, Lights, Water, Support, the Construction of Public Works, 
&c. By G. K. Tool, Esq., Barrister. 8vo., IO5. 6d. cloth. 
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